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1 Filed June 29 1951 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AGRA B. WILLIAMS, 

Plaintiff, 

vs. 


AMERICAN SECURITY & TRUST COMPANY, et al., 

Defendants 

Civil Action No. 5307-49 

Application for Certificate of Determination 
Under Rule 54(b) 

The petitioner, Agra B. Williams, plaintiff herein, re¬ 
spectfully moves the Court for an order of final judg¬ 
ment nunc pro tunc and a certificate of the Court de¬ 
claring that the Court has made an express determina¬ 
tion of the claims of the jfiaintiff against the defendants, 
Protestant Episcopal Theological Seminary in Virginia, 
a corporation, and The Virginia Military Institute, a 
corporation: that the judgment entered is final and that 
there is no just reason for delay and that the Court di¬ 
rects the entry of judgment in favor of each of said 
named defendants in accordance with Rule 54(b) of the 
Federal Rules of Civil Procedure. For reasons therefor 
petitioner alleges: 

The above action was filed against the named defend¬ 
ants and two other defendants as shown by the caption 
of the amended complaint. The American Security and 
Trust Company duly filed its answer and issue was joined 
thereon awaiting a final judgment. The defendant, Jesse 
W. Dillon has not been served with process but the 
amended complaint is still pending against him for de¬ 
termination. 



On, to wit, January 24, 1950, the said defendant, The 
Virginia Military Institute filed a motion to dismiss the 
amended complaint on the ground that this Court was 
without jurisdiction. After argument had upon said mo¬ 
tion, this Court on September 11, 1950, entered an order 
dismissing the amended complaint as to the said defend¬ 
ant, The Virginia Military Institute, which said order 
became a final judgment in favor of said defendant. 
2 On October 4, 1950, the plaintiff gave notice of 
appeal from said final judgment, perfected the rec¬ 
ord on appeal as required by the Federal Rules of Civil 
Procedure and the rules of the United States Court of 
Appeals for the District of Columbia, which said action 
became known as No. 10,823 in said United States Court 
of Appeals. 

The defendant, the Protestant Episcipal Theological 
Seminary in Virginia on April 28, 1950, filed an answer 
to the amended complaint: on June 5, 1950, said de¬ 
fendant filed a motion for summary judgment under Rule 
56(c) of the Federal Rules of Procedure. Plaintiff, on 
June 13, 1950, filed a cross motion for summary judg¬ 
ment. Thereafter, the motions came on for argument 
and determination before a Judge of this Court other 
than the Judge v T ho signed the final judgment on behalf 
of the defendant. The Virginia Military Institute. On 
February 19, 1951, said Judge entered a written order 
in the nature of a final judgment granting the motion 
for summary judgment on behalf of the defendant, Prot¬ 
estant Episcopal Theological Seminary in Virginia and 
denied plaintiff’s motion for summary judgment. On 
March 14, 1951, plaintiff gave her notice of appeal from 
said final iudgment, perfected and docketed said appeal 
in the United States Court of Appeals for the District 
of Columbia Circuit, which became known as Number 
11.000 in said Court. 

The United States Court of Appeals for the District 
of Columbia on a motion to dismiss filed by each of the 
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foregoing defendants, handed down a written order dis¬ 
missing each of the foregoing appeals on the ground that 
Rule 54(b) of the Federal Rules of Civil Procedure had 
not been complied with by plaintiff in each instance. 
Reference to said orders now filed discloses that if this 
Court will vacate the judgments appeal from and will 
now render judgments in conformity with Rule 54(b), 
said Court of Appeals will entertain a new appeal in 
each instance, on the briefs and appendices now filed in 
said Court. This application is presented in line 

3 with the Court of Appeals Order. 

/s/ Clarence E. Martin, Sr. 
Clarence E. ^Martin, Sr. 

/s/ Clarence E. Martin, Jr. 
Clarence E. Martin, Jr. 

/s/ Austin F. Canfield 
Austin F. Canfield 
Attorneys for plaintiff, 

637 Woodward Building, 
Washington 5, D. C. 

* • • • 

4 Filed Jul 24 1951 Harry M. Hull, Clerk 

Order Making Determination Under Rule 54(b), 

F. R. C. P., and Directing Entry of Final Judgment 

Upon consideration of the application of the Plaintiff, 
Agra B. Williams, for leave to vacate the judgment of 
this Court entered on Februarv 19, 1951 in behalf of the 
PROTESTANT EPISCOPAL* THEOLOGICAL SEMI¬ 
NARY IN VIRGINIA for the reason that such judgment 
was not final, and for an order directing final judgment 
in behalf of said defendant in compliance with Rule 54(b) 
of the Federal Rules of Civil Procedure, it is by the 
Court this 19th day of July, 1951, ADJUDGED AND 
ORDERED as follows: 
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1. That the above described judgment dated Febru¬ 
ary 19, 1951 be and the same is hereby vacated. 

2. That the Court hereby makes an express determi¬ 
nation that there is no just reason for delay in the entry 
of final judgment in behalf of the defendant, PROTES¬ 
TANT EPISCOPAL THEOLOGICAL SEMINARY IN 
VIRGINIA, notwithstanding that such judgment does not 

dispose of all of the claims in this action. 

5 3. In accordance with such determination the 
Court hereby expressly directs that final judgment 

be entered in behalf of the defendant, PROTESTANT 
EPISCOPAL THEOLOGICAL SEMINARY IN VIR¬ 
GINIA, pursuant to the decision of the Court previously 
announced. 

4. This action of the Court is taken to the end that 
the judgment to be entered shall be final and appealable 
under the provisions of Rule 54(b), Federal Rules of 
Civil Procedure. 

/s/ Walter M. Eastian 

Judge 

• # • • 

6 Filed July 24 1951 Harry M. Hull, Clerk 

Fined Judgment Denying Plaintiff's Motion for Summary 
Judgment, Granting Defendant's Cross Motion for 
Summary Judgment, and Dismissing Action as 
to the Defendant, Protestant Episcopal 
Theological Seminary in Virginia 

This cause came on to be heard upon the plaintiff’s 
amended complaint for construction of will and declara¬ 
tors judgment, upon the answer of defendant, PROTES¬ 
TANT EPISCOPAL THEOLOGICAL SEMINARY IN 
VIRGINIA, upon the plaintiff’s motion for summary 
judgment, upon defendant’s cross motion for summary 
judgment, upon argument had in open Court, and upon 
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briefs filed by both parties, and the Court having directed 
the entry of final judgment in behalf of said defendant 
pursuant to the determination that there is no just cause 
for delav in the entry thereof, it is bv the Court this 19th 
day of July, 1951, ADJUDGED, ORDERED AND DE¬ 
CREED : 

1. That the plaintiff, Agra B. Williams, is not en¬ 
titled to any of that portion of the residuum of the es¬ 
tate of Marv E. Maxwell bequeathed to defendant, 
PROTESTANT EPISCOPAL THEOLOGICAL SEMI¬ 
NARY IN VIRGINIA, bv ITEM XXVII of the dece- 
dent’s will, but the said defendant is entitled to receive 
the same; 

7 2. That the plaintiff’s motion for summary judg¬ 

ment be, and the same here is, denied; 

3. That the cross motion of defendant, PROTES¬ 
TANT EPISCOPAL THEOLOGICAL SEMINARY IN 
VIRGINIA, for summary judgment in its favor be, and 
the same hereby is, granted; 

4. That this action be, and the same hereby is, dis¬ 
missed insofar as it pertains to defendant, PROTES¬ 
TANT EPISCOPAL THEOLOGICAL SEMINARY IN 
VIRGINIA and to that portion of the estate of Mary E. 
Maxwell, deceased, which was bequeathed to this de¬ 
fendant. 

/s/ Walter M. Bastian 

Judge 

.• # * • 


8 Filed Aug 10 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 10th day of August, 1951, 
that AGRA B. WILLIAMS hereby appeals to the Lhnited 
States Court of Appeals for the District of Columbia 
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from the judgment of this Court entered on the 19th 
day of July, 1951 in favor of PROTESTANT EPIS¬ 
COPAL THEOLOGICAL SEMINARY IN VIRGINIA 
against said AGRA B. WILLIAMS. 

/s/ Austin F. Canfield 

Attorney for plaintiff. 

/s/ William T. Hannan 
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1 Filed Jun 29 1951 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AGRA B. WILLIAMS, 

Plaintiff, 

vs. 

AMERICAN SECURITY & TRUST COMPANY, et al., 

Defendants 

Civil Action No. 5307-49 

Application for Certificate of Determination Under 

Rule 54(b) 

The petitioner, Agra B. Williams, plaintiff herein, re¬ 
spectfully moves the Court for an order of final judg¬ 
ment nunc pro tunc and a certificate of the Court declar¬ 
ing that the Court has made an express determination of 
the claims of the plaintiff against the defendants, Protes¬ 
tant Episcopal Theological Seminary in Virginia, a cor¬ 
poration, and The Virginia Military Institute, a corpo¬ 
ration; that the judgment entered is final and that there 
is no just reason for delay and that the Court directs the 
entry of judgment in favor of each of said named de¬ 
fendants in accordance with Rule 54(b) of the Federal 
Rules of Civil Procedure. For reasons therefor peti¬ 
tioner alleges: 

The above action was filed against the named defend¬ 
ants and two other defendants as shown by the caption 
of the amended complaint. The American Security and 
Trust Company duly filed its answer and issue was joined 
thereon awaiting a final judgment. The defendant, Jesse 
W. Dillon has not been served with process but the 
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amended complaint is still pending against him for de¬ 
termination. 

On, to wit, January 24, 1950, the said defendant, The 
Virginia Military Institute filed a motion to dismiss the 
amended complaint on the ground that this Court was 
without jurisdiction. After argument had upon said mo¬ 
tion, this Court on September 11, 1950, entered an order 
dismissing the amended complaint as to the said defend¬ 
ant, The Virginia Military Institute, which said order 
became a final judgment in favor of said defendant 
2 On October 4, 1950, the plaintiff gave notice of 
appeal from said final judgment, perfected the 
record on appeal as required by the Federal Rules of 
Civil Procedure and the rules of the United States Court 
of Appeals for the District of Columbia, which said ac¬ 
tion became known as No. 10,823 in said United States 
Court of Appeals. 

The defendant, the Protestant Episcopal Theological 
Seminary in Virginia on April 28, 1950, filed an answer 
to the amended complaint; on June 5, 1950, said de¬ 
fendant filed a motion for summary judgment under Rule 
56(c) of the Federal Rules of Procedure. Plaintiff, on 
June 13, 1950, filed a cross motion for summary judg¬ 
ment. Thereafter, the motions came on for argument 
and determination before a Judge of this Court other 
than the Judge who signed the final judgment on behalf 
of the defendant, The Virginia Military Institute. On 
February 19, 1951, said Judge entered a written order 
in the nature of a final judgment granting the motion 
for summary judgment on behalf of the defendant, Prot¬ 
estant Episcopal Theological Seminary in Virginia and 
denied plaintiff’s motion for summary judgment. On 
March 14, 1951, plaintiff gave her notice of appeal from 
said final judgment, perfected and docketed said appeal 
in the United States Court of Appeals for the District of 
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Columbia Circuit, which became known as Number 11,000 
in said Court. 

The United States Court of Appeals for the District of 
Columbia on a motion to dismiss filed by each of the 
foregoing defendants, handed down a written order dis¬ 
missing each of the foregoing appeals on the ground that 
Rule 54(b) of the Federal Rules of Civil Procedure had 
not been complied with by plaintiff in each instance. 
Reference to said orders now filed discloses that if this 
Court will vacate the judgments appealed from and will 
now render judgments in conformity with Rule 54(b), 
said Court of Appeals will entertain a new appeal in 
each instance, on the briefs and appendices now filed 
in said Court. This application is presented in 
3 line with the Court of Appeals’ Order. 

/s/ Clarence E. Martin, Sr. 
Clarence E. Martin, Sr. 

/s/ Clarence E. Martin, Jr. 
Clarence E. Martin, Jr. 

/s/ Austin F. Canfield 
Austin F. Canfield 
Attorneys for plaintiff, 

637 Woodward Building, 
Washington 5, D. C. 

• * • • 

4 Filed Jul 24 1951 Harry M. Hull, Clerk 

Order Making Determination Under Ride 54(b), 

F. R. C. P., and Directing Entry of 
Final Judgment 

Upon consideration of the application of the plaintiff, 
Agra B. Williams, for leave to vacate the judgment of 
this Court entered on September 11, 1950, in behalf of 
THE VIRGINIA MILITARY INSTITUTE for the 
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reason that such judgment was not final, and for an order 
directing final judgment in behalf of said defendant in 
compliance with Rule 54(b) of the Federal Rules of Civil 
Procedure, it is by the Court this 19th day of July, 
1951, ADJUDGED AND ORDERED as follows: 

1. That the above described judgment dated Septem¬ 
ber 11, 1950 be and the same is hereby vacated. 

2. That the Court hereby makes an express determi¬ 
nation that there is no just reason for delay in the entry 
of final judgment in behalf of the defendant, THE VIR¬ 
GINIA MILITARY INSTITUTE, notwithstanding that 
such judgment does not dispose of all of the claims in 
this action. 

3. In accordance with such determination the Court 
hereby expressly directs that final judgment be 

5 entered in behalf of the defendant, THE VIR¬ 
GINIA MILITARY INSTITUTE, pursuant to the 
decision of the Court previously announced. 

4. This action of the Court is taken to the end that 
the judgment to be entered shall be final and appealable 
under the provisions of Rule 54(b), Federal Rules of 
Civil Procedure. 

/s/ Burnita Shelton Matthews 
Judge 

• • • • 


6 Filed Jul 24 1951 Harry M. Hull, Clerk 
Final Judgment Dismissing Action as to the 
Defendant, The Virginia Military Institute 

This action came on for hearing on the motion of de¬ 
fendant, THE VIRGINIA MILITARY INSTITUTE, ap¬ 
pearing specially, to dismiss this action insofar as it per¬ 
tains to THE VIRGINIA MILITARY INSTITUTE on 
the ground that, it appearing on the face of the complaint 




6 


that said defendant is an Agency of the Commonwealth 
of Virginia, the said Commonwealth of Virginia is an in¬ 
dispensable party to the adjudications of such contro¬ 
versy, and said Commonwealth of Virginia not having 
consented to be sued in this Court, the Court is without 
jurisdiction in the premises, and the Court having granted 
said motion, and having further directed entry of final 
judgment in behalf of said defendant pursuant to the 
determination that there is no just cause for delay in 
the entry thereof, it is hereby, this 19th day of July, 
1951, 

ADJUDGED, that this action be and it is herebv dis- 
missed insofar as it pertains to that portion of 

7 the estate of Mary E. Maxwell, deceased, which 
was bequeathed to defendant, THE VIRGINIA 

MILITARY INSTITUTE,, for lack of jurisdiction over 
such defendant. 

/s/ Bumita Shelton Matthews 
Judge 

• t • • 

8 Filed Aug 10 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 10th day of August, 19 51, 
that AGRA B. WILLIAMS hereby appeals to the United 
States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 19th dav 
of July, 19 51 in favor of THE VIRGINIA MILITARY 
INSTITUTE against said AGRA B. WILLIAMS 

/s/ Austin F. Canfield 

Attorney for Plaintiff 

/s/ William T. Hannon 


i 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee the questions presented by 
this appeal are: 

I. Does the immunity from suit in a federal court, which 
the Eleventh Amendment of the Constitution of the United 
States provides for a state in a suit brought by a citizen of 
another state, extend to The Virginia Military Institute, an 
educational institution organized as a public corporation and 
an agency and arm of the State of Virginia ? 

II. Is an action, brought by a citizen of another state 
claiming to be an heir and entitled to the legacy bequeathed 
to The Virginia Military Institute in an estate being ad¬ 
ministered in the District of Columbia, such claim being 
predicated on the assertion that the institution is powerless 
to accept the bequest, such an action as the Eleventh Amend¬ 
ment requires be dismissed in so far as it pertains to The 
Virginia Military Institute? 

III. Has the State of Virginia waived such immunity 
from suit? 

IV. No question of a suit for construction of a will is 
involved contrary to the assertion of the appellant. 
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<Hmteb States Court of Appeals 

For The District of Columbia Circuit 


No. 10,823 


Agra B. Williams, Appellant 

v ! 
The Virginia Military Institute 

a corporation. Appellee 


BRIEF FOR APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


COUNTERSTATEMENT OF THE CASE 

The Statement of Case contained in the appellant’s brief 
is, on the whole, accurate, however, the appellee believes it 
will be helpful to the Court to set forth some additional 
material and to correct certain erroneous statements in 
appellant’s Statement of Case. 

The appellant, Agra B. Williams, claims in her brief to 
be a resident of West Virginia (Brief of Appellant, page 3), 
but the complaint and amended complaint show her residence 
as Pittsburgh, Pennsylvania. Under Items XVI, VIII, and 
IX of the will here involved she is named beneficiary to 
$25,000.00 and certain valuable items of personal property. 
Items XVI, VIII and IX of the will are reprinted in the 
Appendix to this brief. 

This suit was instituted not only against Jesse W. Dillon, 
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State Treasurer of the State of Virginia, The Virginia 
Military Institute and the executors but also against the 
Protestant Episcopal Theological Seminary in Virginia, the 
other residuary legatee. 

The defendant, Jesse W. Dillon, has not been served with 
process by publication or otherwise, contrary to the state¬ 
ment in appellant’s brief. 

The defendant, Protestant Episcopal Seminary in Vir¬ 
ginia, answered the complaint and moved for a more definite 
statement. This motion was argued and granted on the same 
day the court below took under advisement the motion to 
dismiss of The Virginia Military Institute. Subsequently, 
and while the motion to dismiss was still under advisement, 
the amended complaint w*as filed and subsequent to that 
filing, the Court dismissed the action as to the appellee. The 
question regarding the power of Protestant Episcopal Theo¬ 
logical Seminary in Virginia to take under the will has been 
resolved in its favor. 

The court below sustained the motion to dismiss for 
reasons stated in the Memorandum Opinion (Appellant’s 
Appendix, page 11 A) and the Order Dismissing Action 
(Appellant’s Appendix, page 13 A). 

SUMMARY OF ARGUMENT 

I. The relief asked by the Complaint does not require 
construction of a will but rather it requires a determination 
of the powers of The Virginia Military Institute. 

II. In any view taken of the case, it is an action against 
an agency and arm of the Commonwealth of Virginia by a 
citizen of another state and is, therefore, beyond the juris¬ 
diction of a federal court under the Eleventh Amendment. 

a. The State agency, and therefore the State, is a 
necessary party. 


3 


b. The Virginia Military Institution is an agency and 
arm of the State. 

c. This is an action against the institution and, there¬ 
fore, against the State. 

III. The State has not waived immunity from suit. 

a. Consent to be sued may be limited as to persons, 
courts, and procedure. 

b. The State has limited actions against The Virginia 
Military Institute to the Circuit Court of the City of 
Richmond. 

ARGUMENT 

L 

The Relief Asked by the Complaint Does not Require Con¬ 
struction of a Will but Rather it Requires a Determina¬ 
tion of the Power of The Virginia Military Institute. 

Under Item XXVII of the will of the late Mary E. Max¬ 
well the residium of her estate was devised and bequeathed, 
absolutely and in fee simple, share and share alike, unto the 
Episcopal Theological Seminary, of Alexandria, Virginia, 
and The Virginia Military Institute of Lexington, Virginia. 

The appellant here filed a complaint in the District Court 
for the District of Columbia which in so far as the appellee, 
The Virginia Military Institute, is concerned, charged only 
one ground as a basis for relief. That ground is, as stated 
in appellant’s brief, that The Virginia Military Institute 
lacks the power to take and receive the legacy attempted to 
be given to it, is precluded from taking under the will of 
Mary E. Maxwell, and that, therefore, there is an intestacy 
with regard to the residium claimed by that institution and 
that the same passes to and devolves upon the appellant. 

It should be observed that there is no allegation that the 
will is ambiguous or subject to any construction other than 
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that given; there is no allegation that the testatrix was in¬ 
competent to make a will. No attack is made against the 
will itself. To illustrate this, we point to the fact that the 
appellant is made beneficiary under Items XVI, VIII, and 
IX of the will to $25,000.00 and certain valuable items of 
personal property. The appellant would be estopped to make 
an attack against the validity of the will without surrender¬ 
ing her claim to these gifts, for one cannot accept the gifts 
made by one clause of a will and at the same time attack 
other clauses thereof. 

The record does not reveal any offer on the part of the 
appellant to relinquish her claim to these bequests. 

The direct, indeed the sole, object of the complaint is to 
obtain a binding personal judgment against The Virginia 
Military Institute to preclude its receiving and enjoying the 
bequest made to it by declaring it powerless to accept the 
gift. It is true, of course, as the appellant argues, that this is 
an action the ultimate purpose of which is to dispose of a 
certain “res” over which the Court below had jurisdiction. 
But the administration of the estate left by the will of the 
late Mary E. Maxwell is only indirectly involved. The dis¬ 
position of the proceeds of the will asked by the appellant can 
only be made after a judgment that The Virginia Military 
Institute is powerless to accept the gift. What, then, is the 
nature of this action ? It is an action to determine the power 
of The Virginia Military Institute, a Corporation and an 
arm and agency of the Commonw’ealth of Virginia. 

The Court below agreed with our position in this respect 
and said: 

“The question raised by the complaint herein is the 
power of the State of Virginia, through its agent. The 
Virginia Military Institute, to accept funds bequeathed 
to it under a will duly admitted to probate.” (Italics 
added) See Memorandum Opinion Appellant’s Appen¬ 
dix, pg. 12 A. 
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n. 

This is an Action Against an Agency of the Commonwealth 
of Virginia by a Citizen of Another State and as Such is 
Beyond the Jurisdiction of a Federal Court Under the 
Eleventh Amendment. 

The Eleventh Amendment to the Constitution of the 
United States is as follows: 

“The judicial power of the United States shall not 
be construed to extend to any suit in law or equity, 
commenced or prosecuted against one of the United 
States by citizens of another state, or by citizens or sub¬ 
jects of any foreign state.” 

In arguing the motion to dismiss before the court below, 
this appellee deemed it necessary to establish three points in 
order to bring itself within the immunity from suit provided 
by the Eleventh Amendment. Those points are (A) that The 
Virginia Military Institute is a necessary party to the action 
(B) that The Virginia Military Institute is a State institu¬ 
tion and an agency, and arm of the Commonwealth of Vir¬ 
ginia and (C) that this is an action against The Virginia 
Military Institute and hence, an action against the Common¬ 
wealth of Virginia. 

A. 

The Virginia Military Institute is a Necessary Party to the 
Action 

We have previously attempted to clarify the question pre¬ 
sented by the complaint and show' that, w'hile this action w*as 
brought under the guise of the construction of a will, the 
relief asked could only be had by a construction of the 
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charter of a corporation which construction would find the 
corporation powerless to accept the gift. 

The Supreme Court of the United States, in the case of 
Northern Indiana R. R. Co. v. Michigan Central R. R. Co. 
15 Howard 233, 14 L. Ed. 674, held that when an action 
involves the validity or the construction of a charter of a 
corporation that corporation is a necessary party to the 
action. This case has been cited time and again by the courts. 
See also, Minnesota v. Northern Securities Co., 184 U. S. 
199,22 S. Ct. 308,46 L. Ed. 499. 

In the Northern Indiana R. R. Co. case, the jurisdiction 
or lack of jurisdiction of the Circuit Court of the District 
of Michigan depended upon whether the New Albany and 
Salem Railroad Company was a necessary party to the 
action. The Court had this to say: 

“From the above it appears that the validity of the 
New Albany and Salem charter is involved in this case, 
for between two and three hundred miles, from Craw- 
fordsville to Michigan City, and thence to the Western 
line of the State of Indiana. 

* * * 

“Now, if this court, in giving the relief prayed for 
by the complainants, should find it necessary to declare 
that the above charter gave no authority to the New 
Albany Company to locate and construct their road 
north of Crawfordsville, it would be ruinous to that 
Company. And it is clear, that any decision which shall 
declare the road from Michigan City to the western line 
of the State of Indiana, without the protection of law, 
must equally apply to the road from Michigan City to 
Crawfordsville, as they were located and built under 
the same authority. This question is, therefore, vitally 
interesting to the New Albany Company; and by the 
bill we are called to decide that question, although that 
Company is not made a party to the suit. It is impossi- 
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ble to grant the relief prayed, without deeply affecting 
the New Albany Company. * * * 

“* * * but in a case like the present, wdiere a court 
cannot but see that the interest of the New Albany 
Company must be vitally affected, if the relief prayed 
by the complainants be given, the court must refuse to 
exercise jurisdiction in the case, or become the instru¬ 
ment of injustice. * * *” (14 L. Ed. 231) 

It would appear to be elementary that where the funda¬ 
mental issue which must be determined is the power of a 
corporation to act, then, certainly that corporation is an 
indispensable party to the action. It would be against all 
principles of law and justice to render a binding judgment 
determinative of the power of a corporation unless that 
corporation be made a party to the action. 

The appellant in her brief beginning at page 17 attempts 
to establish that The Virginia Military Institute is not an 
indispensable party because she says: “this is primarily a 
suit for a construction of the will of the decedent.” (Appel¬ 
lant’s Brief, page 17.) What portion of the will does she 
desire to have construed ? What construction of the will does 
she seek? Her only hope of recovery, the only ground ten¬ 
dered for relief, is that The Virginia Military Institute has 
no power to accept this bequest. We do not mean to be 
facetious when we insist that the powers of The Virginia 
Military Institute are not set forth in the will. In order to 
determine the powers of that body the relevant Acts of the 
General Assembly of Virginia and the Code of Virginia 
must be construed—not the will of Mary E. Maxwell. This 
is primarily a suit to construe the powers of a corporation 
and, if after such construction it should be determined that 
the corporation has no power to take, then and only then 
would the Court be required to construe the will. 
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In the case of Stevens v. Smith, 126 Fed. 706, (Cert, 
denied 193 U. S. 671, 48 L. Ed. 841) the Circuit Court of 
Appeals for the Sixth Circuit very quickly saw beyond a 
suit ‘‘to construe a will” and said : 

“A careful examination of the bill makes it plain that 
the suit is not so much one to construe and determine 
certain provisions of the will as it is one to cut out and 
destroy them, render the decedent pro tanto intes¬ 
tate, and admit the complainant to share in the excluded 
property. The assault is first made upon the residuary 
clause. With that stricken out or limited to personality, 
and the heirs at law substituted for the residuary lega¬ 
tees, the attack has next been directed against the spe¬ 
cific bequests. The more legacies eliminated the more 
property for distribution among the heirs at law. * * * 
The charitable bequests are attacked not only on this 
ground, but for special reasons; for example, because 
the corporations named are not competent to take by 
bequest, or because some condition is annexed to the 
bequest. * * 

It is pertinent to note that the Court specifically distin¬ 
guished the case from such a case as Hess v. Reynolds, 113 
U. S. 73, 5 Sup. Ct. 377, 28 L. Ed. 927, which is among 
those cited by the appellant. 

But, says the appellant, if claimants to a fund are ade¬ 
quately represented by the party to an action, they are not 
indispensable, and, she says, this appellee is adequately repre¬ 
sented by an executor. Certainly, within the meaning of the 
law, an executor to a trust fund is in no position to adequate¬ 
ly represent a corporation when the sole question presented 
is the power of that corporation. It is indispensable to due 
process that the corporation itself be heard in its own right. 

Even should the Court accept the contention of the appel¬ 
lant that the action raised by the complaint is a pure will 
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contest. The Virginia Military Institute is a necessary and 
indispensable party to the action. 

In suits affecting the rights of residuary legatees or next 
of kin, the general rule is that all the members of the class 
must be made parties. The legatees and distributees of a 
testator are indispensable parties to a suit in a federal court 
by an heir at law to obtain a construction of a will and to 
have any of its provisions, including the residuary clause, 
set aside as invalid, so as to leave the decedent intestate as 
to a portion of his estate. 

This principle is sustained by McArthur v. Scott, 113 U. 
S. 340, 28 L. Ed. 1015—and Stevens v. Smith, supra. 

As noted above, this latter case is directly on point in 
one respect, for in his complaint the plaintiff there sought 
to have charitable bequests to corporations set aside because 
the corporations were not competent to take by bequest. 

The Court had this to say: 

“The legatees and distributees who will take under 
the will, if the provisions assailed in this case stand, are 
directly and immediately interested in resisting the de¬ 
mands of the complainant. They do not constitute a 
class where one may defend for all, because practically 
all the bequests are assailed, and different ones on dif¬ 
ferent grounds. They come within the rule laid down 
in Darnell’s Ch. PI. & Pr. c. 5, § 2: 'Where a person is in 
the actual enjoyment of the subject matter, or is inter¬ 
ested in it, either in possession or expectancy, which is 
likely either to be defeated or diminished by the plain¬ 
tiff’s claims, he is immediately interested in resisting 
the demand, and all persons who have such immediate 
interests are necessary parties to the suitand by Mr. 
Justice Gray, speaking for the court in McArthur v. 
Scott (an Ohio case) 113 U. S. 340, 391, 5 Sup. Ct. 652, 
668, 28 L. Ed. 1015: 'The general rule in equity, in 
accordance with the fundamental principles of justice, 
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is that all persons interested in the object of a suit, and 
whose rights will be directly affected by the decree, 
must be made parties to the suit.’ This rule, when ap¬ 
plied to suits affecting residuary legatees or distribu¬ 
tees, is referred to in Story’s Eq. PI. §89, where it is 
said: Tn general, in such a case, all the other residuary 
legatees or distributees ought to be made parties, so that 
the rights and claims may all be conveniently estab¬ 
lished at the same time and in the same suit;’ and in 
Beach’s Mod. Eq. Pr. §69, where it is stated: Tn suits 
affecting the rights of residuary legatees or of next of 
kin, the general rule is that all members of the class 
must be made parties.’ Of course, there are exceptions 
growing out of the necessities of the particular case. 
The parties may be too numerous to be all brought in, 
they may constitute a class where a few may properly 
represent all (Society of Shakers v. Watson, 68 Fed. 
730, 15 C. C. A. 632, 641), or some of them may be out 
of the jurisdiction. Here is an opportunity for the exer¬ 
cising of the discretion of the court. But in every case 
there must be such parties before the court, represen¬ 
tative of the various classes of defendants, as will in¬ 
sure a fair trial of the questions at issue. Beach’s Mod, 
Eq. PI. §69; McArthur v. Scott, 113 U. S. 340, 391, 
5 Sup. Ct. 652,28 L. Ed. 1015.” 

The case of Stevens v. Smith has been cited on this point 
with approval many times including the federal cases of 
McClelland v. Rose, 247 F. 721, Atwood v. Rhode Island 
Hospital Trust Co., 275 F. 513 and Berg et al v. Merchant 
etal, 15 F. 2d 990. 

It is interesting to note that even though the application 
of this rule destroys the jurisdiction of the federal court the 
Court nevertheless applies the rule. 

In Berg et al v. Merchant et al, supra, the only ground for 
jurisdiction of a federal court was diversity of citizenship. 
The plaintiff in that case was a non-resident of Ohio and 
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he named several of the decedent’s next of kin who were 
residents of Ohio as defendants. The executors and legatees 
under the will were residents of Ohio. Some of the next of 
kin who were Ohio residents took nothing under the will. 
The Circuit Court of Appeals for the Sixth Circuit aligned 
the parties according to their real interest and in so doing 
it was seen that those residents of Ohio who were next of 
kin of the decedent and were not named in the will had an 
identical interest in the subject matter as did the plaintiff. 
This meant that there were plaintiffs and defendants both 
residents of Ohio and the Court dismissed the action for 
lack of jurisdiction. The plaintiff then argued that these 
heirs at law were not indispensable parties but the Court 
applied the rule laid down in Stevens v. Smith, and denied 
this contention. 

If then a legatee is an indispensable party to a will contest 
w'here his right to take under that particular will is all that 
is involved, how much more so is he a necessary party when 
the question to be determined is not only his right to the 
proceeds of the particular will, but his power to take under 
any will. 

The conclusion is inescapable under either view' which is 
taken, that the Virginia Military Institute is a necessary and 
indispensable party to this action. 


The Virginia Military Institute is a State Institution and 
Agency of the Commonwealth of Virginia 

The validity of this proposition may be ascertained in 
several ways. 

In the first place, the statute law of the Commonwealth 
of Virginia expressly states the proposition as being a fact. 


i 
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Section 23-14 of the Code of Virginia of 1950 reads, in part, 
as follows: 

“The College of William and Mary in Virginia, at 
Williamsburg; * * * The Virginia Military Institute, at 
Lexington, * * * are hereby classified as educational 
institutions, and are declared to be public bodies and 
constituted as governmental instrumentalities for the 
dissemination of education. The powers of every such 
institution derived directly or indirectly from this chap¬ 
ter shall be vested in and exercised by a majority of the 
members of its board, and a majority of such board 
shall be a quorum for the transaction of any business 
authorized by this chapter.” 

The section of the Virginia Code quoted above was en¬ 
acted into law by the General Assembly of Virginia in 1933. 
Even prior to that enactment, however, it would seem to 
be apparent from the very act creating The Virginia Mili¬ 
tary Institute that it is a public institution and an arm and 
agency of the State. Section 23-92 of the Code of Virginia 
of 1950 reads as follows: 

“The military school established in the county of 
Rockbridge, at the town of Lexington, shall be con¬ 
tinued, and the visitors thereof and their successors 
shall be and remain a corporation under the style of 
‘The Virginia Military Institute’, and shall be at all 
times subject to the control of the General Assembly. 
For the support of the school there shall be paid out of 
the public treasury, from time to time, such sums as 
shall be appropriated therefor by the General Assem¬ 
bly.” 

When the Legislature makes specific provision for the 
support of the school out of the public treasury of the State 
and provides that the corporation shall be at all times sub- 
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ject to the control of the General Assembly, it would seem 
that further evidence of the fact that it is but an arm of the 
State would be superfluous. 

The appellants apparently recognize the public nature of 
the school. Paragraph 6 of the complaint reads as follows: 

“The defendant, Jesse W. Dillon, State Treasurer of 
the State of Virginia, is the person and officer desig¬ 
nated by the laws of the State of Virginia to receive 
devises and bequests for the two Virginia State Institu¬ 
tions hereinbefore named as defendants/’ 

Paragraph 6 of the Amended Complaint is changed so as to 
exclude the Protestant Episcopal Theological Seminary from 
the allegation. 

Apparently then not only does appellant admit that The 
Virginia Military Institute is empowered to accept devises 
and bequests through the State Treasurer, but also that it 
is a State institution. 

Again, in paragraph 9 of the Complaint and Amended 
Complaint, we find the position of the appellant to be that 
because The Virginia Military Institute is a public corpora¬ 
tion it lacks the power to take. That paragraph reads as 
follows: 

“By reason of the laws of the State of Virginia, the 
Virginia Military Institute, a corporate defendant here¬ 
in, being a public corporation of the State of Virginia 
and under the laws thereof lacks the power to take and 
receive the legacy attempted to be given to it and is 
therefore precluded from taking under the will of the 
said Mary E. Maxwell, deceased.” 

As we read the Complaint and Amended Complaint, the 
asserted ground for relief against The Virginia Military 
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Institute is that this gift was made directly to the institution 
rather than to Jesse W. Dillon, State Treasurer of the State 
of Virginia “The person and officer designated by the laws 
of the State of Virginia to receive” for them and that being 
a public corporation they have no power to receive the 
bequest directly. The brief of the appellant again recognizes 
that The Virginia Military Institute is a public corporation 
for, on page 5, the following appears: 

“The gravamen of this suit seems to be whether the 
appellee, being a public corporation, created by the Gen¬ 
eral Assembly of Virginia, possesses the sovereign im¬ 
munity’ of its creator, * * * 

At the risk of laboring a point which seems apparent we 
invite the attention of the Court to the case of Tucker v. 
Pollock, 21 R. I. 317, 43 Atl. 369. The question there in¬ 
volved was whether the Rhode Island College of Agriculture 
and Mechanic Arts was a public corporation immune to gar¬ 
nishment in an action against a contractor who erected 
buildings for the college. The Court had this to say: 

“* * * Said college is a state institution; the title to 
the land, buildings, and other property is in the state; 
and the board of managers, although made a corpora¬ 
tion * * * is but the agent of the state to carry out the 
purposes of the general assembly in connection with 
the establishment and maintenance of the college. * * * 
Probably the main object in creating the charter was 
to enable the board to more conveniently discharge their 
duties*** But whatever the purpose was, it is clear that 
the corporation is none the less the agent of the state in 
the premises than was the board of managers before the 
charter was granted. * * * 

* * * 
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“Moreover, said board is not a private corporation, 
but is a part of the public educational system of the 
state. It holds no property except as the agent of the 
state. It has no stock; the members of the board are 
appointed by the governor, by and with consent of the 
senate; and although incorporated as aforesaid, it can¬ 
not be said to be an independent corporation, but sim¬ 
ply an agent of the state.*** 3 *'” 

With minor changes in the language used by the Rhode 
Island Court one might well think that court was referring 
to The Virginia Military Institute. As will be pointed out 
later in this brief. The Virginia Military Institute is also 
a corporation the land, buildings and property of which are 
owned by the State, and the Board of Visitors of which is 
appointed by the Governor and subject at all times to the 
control of the General Assembly. The Virginia Military 
Institute is also similar to the Rhode Island school in that 
there is no stock and the corporation is but a part of the 
public educational system of the State, supported—in the 
case of VMI—out of the public treasury of the State. 

We are not required to look to a decision of a Rhode 
Island Court for such an expression, however. The Supreme 
Court of Appeals of Virginia in the case of Phillips v. Uni¬ 
versity of Virginia , 97 Va. 472, 34 S. E. 66, recognized 
the principle which we urge here. In that case the Court said: 

“The University, from its foundation, has been whol¬ 
ly governed, managed, and controlled by the State 
through a corporation created for the purpose, under 
the style and title of ‘The Rector and Visitors of the 
University of Virginia,’ which is a public corporation, 
without capital or stock-holders, and private individ¬ 
uals have no interest in or control over it. The Visitors 
composing the corporation were originally appointed 
by the Governor, with the advice of the Council, and are 
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still periodically appointed by him, by and with the con¬ 
sent of the Senate. The Rector is chosen by the Visitors 
from their own body. The Rector and Visitors were 
originally required to make a report annually to the 
president and directors of the literary fund, to be laid 
before the General Assembly, embracing a full account 
of the disbursements, the funds on hand, and a general 
statement of the condition of the University. This re¬ 
port is still required to be made, but now directly to the 
General Assembly. 1 Rev. Code, p. 90, ch. 34; and Code 
of 1887, ch. 68. 

“From the time the University was established down 
to the present, the law has expressly provided that the 
Rector and Visitors should be at all times subject to the 
control of the General Assembly, and should conform 
to such laws as it might, from time to time, enact for 
their government. And they are expressly prohibited 
from contracting any debt whatever on account of the 
University without the consent of the General Assem- 
bly previously obtained. 1 Rev. Code, ch. 34, sec. 9; and 
Code of 1887, sec. 1554. 

“It is plain that the University of Virginia is in the 
strictest sense a public institution, and that its grounds 
and buildings are public property, the property of the 
State: that it is governed and controlled solely by the 
State; that its grounds and buildings are wholly dedi¬ 
cated to public uses; and that the interest of the public 
constitutes its ends and aims.” 

We submit that everything which the Virginia Court 
there said applies with equal force and effect to The Virginia 
Military Institute. 

The appellant contends that the powers granted the board 
of visitors of the institution are so broad that the corpora¬ 
tion loses its immunity as a governmental instrumentality. 

It is needless to dabate what powers the Board of Visi¬ 
tors has been granted. The fallacy of the appellant’s posi- 
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tion is pointed up by the glaring inconsistency in her brief. 
On page 5 she sets forth the section of the Code of Virginia 
which expressly provides that the Board of Visitors of the 
Virginia Military Institute shall be at all times subject to 
the control of the General Assembly, but on page 9 she 
blandly states “The board is not specifically subject to the 
control of the General Assembly as is the board of visitors 
of the University of Virginia, sec. 23-69. The appellee, 
therefore, holds a unique place in the educational system 
of Virginia/’ But let us turn now to page 12 of the appel¬ 
lant’s brief where she attempts to establish the fact that 
the venue statute is not applicable to the appellee. There we 
find the statement “The appellee is ‘subject to the control 
of the General Assembly,’ Code 23-92. No public officer of 
the government of Virginia is involved.” 

Strange, is it not, that this action was instituted on the 
basis that The Virginia Military Institute had no power 
and today the appellant is in the position of atempting to 
establish it as being all powerful or, as she says, “Its board 
of visitors has practically unlimited power in almost every 
aspect of its operation” ? 

Regardless of the powers granted the board of visitors, 
they were granted, as the Rhode Island Court said of their 
school “to enable the board to more conveniently discharge 
their duties,” but that board is subject at all times to the 
control of the General Assembly of Virginia and is merely 
its agent, and, as the Virginia Court said of the University 
of Virginia, it is “* * * in the strictest sense a public 
institution, and its grounds and buildings are public prop¬ 
erty, the property of the State; that it is governed and con¬ 
trolled solely by the State; that its grounds and buildings are 
wholly dedicated to public uses; and that the interest of the 
public constitutes its ends and aims.” (97 Va. 475-76). 
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No attempt has been made to set forth at this state of the 
brief all of the statutes and Acts of Assembly which indi¬ 
cate the public nature of The Virginia Military Institute. 
For convenience and clarity, a substantial portion of such 
material is contained under Section III which is entitled 
“Virginia has not Waived its Immunity from Suit in a 
Federal Court.” 


C. 

This is an Action Against the Virginia Military Institute 
and Therefore Against the State of Virginia 

Whether a suit is within the prohibition of the Eleventh 
Amendment is determined not by reference to the nominal 
parties but by reference to the real parties in interest. When 
a state is the real party in interest and is the real party 
against which relief is sought, the nominal defendants being 
its officers and agents without any personal interest in the 
subject matter, the suit is within the prohibition of the 
Eleventh Amendment, and if the State has not consented 
to be sued the suit cannot be maintained. Hagwood v. 
Southern, 117 U. S. 52, 29 L. Ed. 805; In re Ayers, 123 
U. S. 443, 31 L. Ed. 216, Pennoyer v. McConnaughy, 140 
U. S. 1, 35 L. Ed. 363, Poindexter v. Grunhow, 114 U. S. 
270,29 L. Ed. 185. 

The Memorandum opinion of the court below summed up 
our position here accurately and concisely in these words: 

“The Supreme Court has held that whether a state 
is the actual party in the sense of the 11th Amendment 
to the Constitution is determined 'by a consideration of 
the nature of the case as presented on the whole record.’ 
In re Ayers, 123 U. S. 443, 492. The question raised 
by the complaint herein is the power of the State of 
Virginia, through its agent, The Virginia Military 
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Institute, to accept funds bequeathed to it under a will 
duly admitted to probate. This Court is of the opinion 
that such an action is a suit against the State of Virginia 
and is prohibited by the 11th Amendment to the Federal 
Constitution unless Virginia has waived its immunity’ 
from suit. Ford Motor Co. vs. Dept, of Treas., 323 
U. S. 459. O’Connor vs. Slaker, 22 F. 2d 147. Missouri 
vs. Fiske, 230 U. S. 18.” 

When a corporation is performing what is essentially a 
public or governmental function it is, in effect, a part of the 
government and an action against it is, in effect, against the 
government. Ballaine v. Alaska M.R. Co. (1919; C.C.A. 
9th) 259 F. 183, 8 A.L.R. 990; Lord & B. Co. v. United 
States Shipping Bd. Emergency Fleet Corp. (1920; D. C.) 
265 F. 955; Kansas City Bridge Co. v. Alabama State 
Bridge Corp. (1932; C.C.A. 5th) 59 F. (2d) 48; (Certio¬ 
rari denied 297 U. S. 644, 77 L. Ed. 557, 53 S. Ct. 90) ; and 
Cox v. University of Alabama (1919) 161 Ala. 639, 49 So. 
814. In the last case cited the Court said: 

“Public institutions created by the state for charit¬ 
able or educational purposes are a part of the state, or a 
mere agency of the state.” 

The appellant insists that this is not an action against the 
State, but is only a will contest. We again invite the Court 
to examine the complaint and amended complaint for any¬ 
thing which may be truly said to be a question concerning 
the construction of the will. There is not a single point made 
to impeach the validity of the document itself. The only 
question raised is the power of the Virginia Military Insti¬ 
tute to accept the gift. Let us suppose for a moment that this 
gift had been made to the General Assembly of Virginia— 
would a federal court take jurisdiction because the com- 
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plaint arose in a dispute over the subject matter of a will 
and make a decision as to the power of the General Assembly 
of Virginia ? We think not. 

The appellants have urged that because the Court below 
had jurisdiction over the res, it should not hesitate to adjudi¬ 
cate the question presented. 

We rely strongly on the case of Missouri v. Fiske, 290 
U. S. 18, 78 L. Ed. 145, to establish the proposition that 
even though a suit in a Federal court be in rem or quasi in 
rem if a nonconsenting state is an indispensable party the 
Federal court will refuse to take jurisdiction. The same point 
was made there that the plaintiff makes here—that is, that 
no money judgment was being sought against the state—to 
that contention Chief Justice Hughes, speaking for the 
Court, said: 

“The fact that the motive for the adoption of the 
Eleventh Amendment was to quiet grave apprehensions 
that were extensively entertained with respect to the 
prosecution of State debts in the Federal courts cannot 
be regarded, as respondents seem to argue, as restrict¬ 
ing the scope of the Amendment to suits to obtain 
money judgments. The terms of the Amendment, not¬ 
withstanding the chief motive for its adoption, were 
not so limited. Expressly applying to suits in equity 
as well as at law, the Amendment necessarily embraces 
demands for the enforcement of equitable rights and 
the prosecution of equitable remedies when these are 
asserted and prosecuted by an individual against a 
State. * * *” 

In summary, point II of our brief is as follows: 

The history, activity and purpose of The Virginia Mili¬ 
tary Institute in addition to the express statute law of Vir¬ 
ginia reveal that that institution is an educational institu- 
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tion created as a public corporation to perform a govern¬ 
mental purpose as an arm and agency of the State subject 
at all times to control of the General Assembly. To an action, 
the result of which depends upon a determination of the 
powers of the corporation, it is a necessary party. To an 
action, the final object of which is to preclude its enjoyment 
of a bequest made to it, it is a necessary party. An action 
against it is, because of its relationship to the State, an 
action against the State and, therefore, under the Eleventh 
Amendment a Federal court cannot entertain such an action 
when instituted by a citizen of another state unless the im¬ 
munity has been waived. 

Ill 

Virgina has not Waived its Immunity from Suit in a Federal 

Court 

The appellant has woven an ingenious argument which 

wanders in and out between the propositions that the appel¬ 
lee has no immunity from suit, that the appellee has waived 
its immunity and that if the appellee be immune from suit 
then the appellant has no forum and no remedy. 

Section II of our brief was devoted to establishing the 
error of her first contention. We turn now to a consideration 
of whether the State has waived the immunity provided by 
the Eleventh Amendment. 

We pointed out in argument to the Court below that the 
Board of Visitors of The Virginia Military Institute could 
sue or be sued under the provisions of Section 23-97 of the 
Code of Virginia of 1950 which reads as follows: 

“The board of visitors may sue and be sued for any 
cause or matters which have heretofore arisen, or which 
hereafter arise.” 
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The existence of this statute should conclusively indicate 
that the General Assembly of Virginia, which created The 
Virginia Military Institute, recognized that the statute was 
necessary in order to permit suit; otherwise, its passage was 
a futile act. What greater proof can there be that beyond the 
provisions of the consent there is immunity from suit? 

It is well settled that the suability of a state depends upon 
the terms of the consent as to persons, courts, and proce¬ 
dures. Great Northern Insurance Co. v. Read, 322 U. S. 
47, 86 L. Ed. 1121; Smith v. Reeves, 178 U. S. 436, 44 L. 
Ed. 1140. 

The Commonwealth of Virginia has expressly limited 
suits against The Virginia Military Institute to the Circuit 
Court of the City of Richmond. 

Section 8-38 (9) of the Code of Virginia of 1950 reads 
as follows: 

“If it be an action or a suit in which it is necessary 
or proper to make any of the following public officers 
a party defendant, to-wit, the Governor, Attorney 
General, State Treasurer, Secretary of the Common¬ 
wealth, Comptroller, Superintendent of Public Instruc¬ 
tion, or Commissioner of Agriculture and Immigra¬ 
tion ; or in which it may be necessary or proper to make 
a party defendant the State Board of Education, or 
other public corporation composed of officers of govern¬ 
ment, of the funds and property of which the Common¬ 
wealth is sole owner; or in which it shall be attempted 
to enjoin or otherwise suspend or affect any judgment 
or decree on behalf of the Commonwealth, or any exe¬ 
cution issued on such judgment or decree, it shall be 
only in the City of Richmond; and ” 

Section 8-40 of that Code provides: 

“Any action or suit mentioned in either of the two 
preceding sections may be in a circuit court of any 
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county, or circuit or corporation court of any city, 
wherein it is allowed or required thereby to be brought; 
except that any such action or suit as is allowed by 
paragraph (8) of § 8-38, or required by paragraph 
(9) of such section, to be brought in the city of Rich¬ 
mond, shall be in the Circuit Court of such city. And 
if any such action or suit as is mentioned in such para¬ 
graph (9) is brought in any other court than the Cir¬ 
cuit Court of the city of Richmond, it shall by order, 
of such other court, be transferred, together with all 
the papers and proceedings therein, to the Circuit 
Court of the city of Richmond, to be proceeded in to 
a final decision in such Circuit Court. And if such 
action or suit be not transferred, but be proceeded in to 
judgment or decree in the court wherein it is so pending 
or shall have been so brought, such judgment or decree, 
so far as it may be against any of the public officers 
or public corporations mentioned in paragraph (9) or 
against the Commonwealth, shall be void.” 

The appellant contends that The Virginia Military Insti¬ 
tute is not such a corporation as is set forth in § 8-38(9). 
We have already set forth a great deal of material dealing 
with The Virginia Military Institute to establish that it is 
an arm and agency of the State. Our supply is not nearly 
exhausted. 

It has previously been noted that The Virginia Military 
Institute is supported by appropriations out of the public 
treasury. It should now be noted that unless the institution 
is owned or exclusively controlled by the State all the appro¬ 
priations made to the institution have been invalid for § 141 
of the Constitution of Virginia reads as follows: 

“No appropriation of public funds shall be made to 
any school or institution of learning not owned or 
exclusively controlled by the State or some political 
subdivision thereof; provided, first, that the General 
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Assembly may, in its discretion, continue the appropri¬ 
ations to the College of Willian and Mary; second, that 
this section shall not be construed as requiring or pro¬ 
hibiting the continuance or discontinuance by the Gen¬ 
eral Assembly of the payment of interest on certain 
bonds held by certain schools and college as provided 
by an act of the General Assembly, approved February 
twenty-third, eighteen hundred and ninety-two, relat¬ 
ing to bonds held by schools and college; third, that 
counties, cities, towns, and districts may make appropri¬ 
ations to nonsectarian schools of manual, industrial, or 
technical training, and also to any school or institution 
of learning owned or exclusively controlled by such 
county, city, town, or school district.” 

If we are correct in concluding that The Virginia Mili¬ 
tary Institute is but an arm and agency of the State, does it 
not necessarily follow* that its property is the property of the 
State? It has never been doubted that this is true. 

Under the provisions of § 23-111, Code of Virginia the 
board of visitors is required to report annually to the Gover¬ 
nor the condition of the property at The Virginia Military 
Institute, the Governor in turn reports to the General As¬ 
sembly. The treasurer of the institution is required to give 
bond payable to the Commonwealth. (23-101 Code of Vir¬ 
ginia) He is required to annually file a detailed report with 
the State Board of Education which in turn submits the 
report to the General Assembly. (23-102 Code of Virginia) 
The Auditor of Public Accounts is required to devise 
and adopt a system of accounting to be used in the Institu¬ 
tion, (2-129 Code of Virginia) and may compel its adop¬ 
tion by a writ of mandamus (§ 2-131 Code of Virginia), 
and is charged with duty of auditing the accounts of the 
Institution by Chapter 13, Title 2 of the Code of Virginia 
of 1950. 

That the property of The Virginia Military Institute is 
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the property of the State is also revealed by § 2A l / 2 of the 
Appropriation Act which is found in the Acts of the General 
Assembly of 1950. That section reads, in part, as follows: 

“* * * It is further provided that no donations, 
gifts or Federal grants whether or not entailing com¬ 
mitments as to the expenditure or subsequent request 
for appropriation or expenditure, from the general 
fund of the State treasury shall be solicited or accepted 
by or on behalf of any department, institution or agency 
without the prior written consent and approval of the 
Governor.” 

The obvious purpose of this legislation is to place within 
the discretion of the Governor the power to prevent the 
State from being burdened with a “white elephant” by the 
acceptance of some impractical gift by the Institution. If the 
State had no interest in such property it would have no such 
provision in its law. A section similar to this may be found 
in all the Appropriation Acts of recent years in Virginia. 

In addition to this supervision over the acceptance of 
gifts—which incidentally, reveals the power of the Institu¬ 
tion to accept such gifts—it has long been recognized that 
the property of The Virginia Military Institute cannot be 
disposed of without legislative action. As an example of 
this, we point to Chapter 294 of the Acts of the General 
Assembly of Virginia of 1950, which reads as follows: 

“Be it enacted by the General Assembly of Virginia: 
1. That the Virginia Military Institute, Lexington, 
Virginia, be authorized to enter into a contract with 
the Town of Lexington, Virginia, and to convey to 
the Town of Lexington such portion of the island in 
the Maury River, located north of the bridge on U. S. 
Highway 11, as may be required for the installation 
of a sewage disposal plant by the Town of Lexington. 
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The island was acquired by VMI by purchase, the deed 
being dated June 18, 1946. (record in Deed Book No. 
192, page 141, Rockbridge County, Virginia) and con¬ 
tains 6 acres more or less. The contract and deed shall 
describe in so far as necessary certain services to be 
rendered by the Town of Lexington to the Virginia 
Military Institute in exchange for the property con¬ 
veyed to the Town of Lexington.” 

It follows that the appellant is erroneous in her view that 
the venue statute is not applicable because the property of 
The Virginia Military Institute is not the property of the 
State. 

The appellant next contends that the venue statutes are 
not applicable because the corporation is not “composed of 
officers of the government.” 

The Board of Visitors of V. M. I. is composed of officers 
of the government. The Board consists of thirteen members: 
the Adjutant General of Virginia, and the Superintendent 
of Public Instruction of Virginia, ex officio, and eleven 
members appointed by the Governor, subject to confirmation 
by the Senate. (§23-93 Code of Virginia 1950). The Board 
is subject at all times to the control of the General Assembly, 
and the school is supported out of the public treasury. 
(§ 23-92, Code of Virginia, 1950) The expenses of the 
members of the Board of Visitors incurred in the discharge 
of their duties are paid by the State. (§ 23-3, Code of Vir¬ 
ginia). 

So much an integral part of the State is this institution 
and its governing body that their terms of office are fixed 
by the Constitution of the State. (Section 142, Constitution 
of Virginia). 

There can be no question but that V. M. I. is just such a 
public corporation as is referred to in § 8-38 of the Code of 
Virginia, 1950, and, therefore, the Court below has cor- 
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rectly held that a suit against it must be brought in the Rich¬ 
mond Court. 

According to the complaint and amended complaint, the 
State Treasurer of the State of Virginia is a necessary 
party to this action. The appellant attempts to rely on his 
nonappearance as indicating that he agrees with her new 
position that he is not a necessary party. It should be observed 
that, contrary to the statement in the appellant's brief, the 
State Treasurer of the State of Virginia has not been served 
with process in this suit—by order of publication or other¬ 
wise. This condition exists solely because of lack of diligence 
on the part of appellant, who now attempts to argue that 
the nonappearance of this party is an indication of his agree¬ 
ment with her position. No such inference should be made, 
especially in view of the lack of service. 

The appellant cites several cases from the Supreme Court 
of the United States in support of her contention that Vir¬ 
ginia has waived the immunity from suit possessed by The 
Virginia Military Institute. She has misconstrued those 
cases. 

The first Supreme Court case cited on the point is that 
of Hopkins v. Clemson Agricultural College, 221 U. S. 636, 
55 L. Ed. 890. The appellant states in her brief that this 
“was a case precisely like the one at bar.” That case in¬ 
volved a public educational institution—it is a similar case 
in that respect only. The decision in the Hopkins case is pred¬ 
icated exclusively on the fact that the action sounded in 
tort against public agents. In the lower court this appellee 
cited the Hopkins case and others of its class and pointed 
out that, in cases where public officers are sued for their 
own torts, they cannot avail themselves of the immunity of 
the sovereign state. The case at bar obviously does not fall 
into this class of cases. In the Hopkins case, the Court said: 
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“With the exception named in the Constitution, every 
state has absolute immunity from suit. Without its con¬ 
sent it cannot be sued in any court, by any person, for 
any cause of action whatever. And, looking through 
form to substance, the 11th Amendment has been held 
to apply, not only where the state is actually named as 
a party defendant on the record, but where the pro¬ 
ceeding, though nominally against an officer, is really 
against the state, or is one to which it is an indispensable 
party. * * * ” (55 L. Ed. p. 894) (Italics added) 

The construction given the Hopkins case herein has been 
recognized by the Supreme Court. In the case of Old Colony 
Trust Co. v. City of Seattle, 271 U. S. 426, 46 S. Ct. 552, 
70 L. Ed. 1019. Mr. Justice Van Devanter analyzed the case 
and said: 

“The test to be applied is illustrated in Hopkins v. 
Clemson Agri- College, 221 U. S. 636, 55 L. Ed. 890, 
35 L.R.A. (N.S.) 243, 31 Sup. Ct. Rep. 654. There 
a state agent when sued on account of a wrongful act 
done under color of the agency advanced the contention 
that the state was a necessary party and that its im¬ 
munity from suit extended to the agent. But this court, 
on a full review of prior decisions, rejected the conten¬ 
tion, and said (p. 642): 

“ ‘But immunity from suit is a high attribute of 
sovereignty—a prerogative of the state itself—which 
cannot be availed of by public agents when sued for 
their own torts. * * (70 L. Ed. 1022). 

It appears, therefore, that the case which the appel¬ 
lant relies on as being “precisely like the one at bar” is not 
only distinguishable in the controlling feature of the case, 
but is also one in which the very principle asserted by the 
appellee is fully recognized by the Court. 

Next, the appellant cites Keifer v. R. F. C., 306 U. S. 381, 
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59 S. Ct. 517, 83 L. Ed. 784. There, again, the Court clearly 
recognized that the sovereign creating a public corporation 
might limit its amenability to suit but the Court found that 
Congress intended to allow the Regional Agricultural Credit 
Corporation to be sued because it has expressly authorized 
their parent corporation, the Reconstruction Finance Cor¬ 
poration, to sue and be sued and “Congress naturally as¬ 
sumed that the general corporate powers to which it had 
given particularity in the original statute establishing Recon¬ 
struction (R. F. C.) would flow automatically to the Re¬ 
gional from the source of their being.” 

In the case at bar there is no possible method of constru¬ 
ing the intent to the Virginia Legislature to have been other¬ 
wise than to limit V. M. I.’s amenability to suit to those 
brought in the Circuit Court of Richmond. 

It should also be noted that in the R. F. C. Case, the Court 
recognized the distinction in cases involving federal insti¬ 
tutions and those involving state institutions, for the Court 
said: 


“As to states, legal irresponsibility was written into 
the Eleventh Amendment, Const. U. S. C. A.; as to the 
United States it is derived by implication. * * 

(59 S. Ct. 517). 

The case of Interstate Const. Co. v. Regents of the Uni¬ 
versity of Idaho, 199 F. 509, is next cited. We welcome the 
opportunity to call the Court’s attention to the case. In that 
case suit was brought in the District Court for the Central 
District of Idaho against the Regents of the University of 
Idaho. The objection was made that the suit was barred by 
the Eleventh Amendment and the Court said: 

“ * * * assuming that the defendant is a corpora¬ 
tion organized only to perform certain public functions 
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of the state, and that it is therefore, in a sense, but an 
arm of the state, is it subject to the process of any court? 
And, in the second place, if it be held that it is subject 
to the process of the state courts, is it, in view of the 
eleventh amendment to the Constitution of the United 
States, amenable to the process of the federal courts?” 
(199 F. 510) 

The Court then discussed a contention of the plaintiff 
which is not pertinent at this point, and continued: 

“But has it not waived the exemption provided by 
the eleventh amendment in another way ? It is familiar 
law that a sovereignty may forego its privilege and con¬ 
sent to be sued. Such consent may be limited, as where 
the right is conferred upon claimants to wage their 
claims against the state in some designated tribunal 
created exclusively for that purpose, or the consent may 
be general, as where it is provided that it may be sued 
in courts of general jurisdiction, as are natural persons, 
and private corporations. It might have been provided 
by the Legislature that the Regents of the State Uni¬ 
versity could be sued in the state courts of general 
jurisdiction, but not in the federal courts, or in the 
federal courts, and not in the state courts, or exclusively 
in some special tribunal of limited jursdiction. In short, 
the whole matter is within the discretion of the state, 
as to whether it will permit itself to be sued at all, 
and, if at all, in what tribunal. * * *” (199 F. 512). 

The case of Louisville C. & C. R. Co. v. Letson, 2 How. 
497, 11 L. Ed. 353, is sufficiently answered by Hagwood v. 
Southern, supra; In re Ayers, supra; Pennoyer v. McCon- 
naughley, supra; and Poindexter v. Greenhow, supra. All 
of these cases hold that the determination of whether a suit 
is within the prohibition of the Eleventh Amendment is not 
determined by reference to the nominal parties but by ref¬ 
erence to the real parties in interest. 
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The Virginia decisions cited by the appellant are appar¬ 
ently advanced for the purpose of showing that The Vir¬ 
ginia Military Institute is not within the class of corpora¬ 
tions covered by the venue statute §8-38 (9) of Code of 
Virginia. 

Not one of the cases is in point. Not one of the cases deals 
with The Virginia Military Institute or any other state sup¬ 
ported and state controlled school. 

The appellant cites Dunnington v. Northwest Turnpike 
Co. 6 Grattan 160 and says the Court considered the precise 
question presented here. If that be true, our contention is 
certainly sound because the Court held the venue statute 
applicable to the Northwest Turnpike Co. 

That case was decided by the Virginia Court in 1849 
and the Court recognized the principle that the sovereign 
creating a corporation to carry out a governmental function 
may limit its amenability to suit. At the time this case was 
decided the present venue statutes were not in force. At that 
time the venue for suit against public corporations was fixed 
by an Act of the General Assembly of Virginia, passed 
March 5, 1846 (Acts of Assembly 1846, page 12). Under 
the provisions of that Act it was permissible to institute 
suits against public corporations in the various circuit courts 
of the State, but the Act required that the suit be transferred 
to a court of the City of Richmond for final judgment. 

The Court held that it was proper to institute the suit 
in the Circuit Court of Harrison County but that the suit 
must be transferred to Richmond for final judgment. This 
was done in spite of the fact that the public corporation 
had been given power “to sue and be sued/’ The Court recog¬ 
nized the principle previously asserted by the appellee herein 
that the sovereign may consent to be sued but may limit 
such consent as to persons, courts, and procedure. 
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The case of Western State Hospital v. State Board, 112 
Va. 230, 70 S. E. 505, is not in point. The decision in that 
case hinged on a determination by the Court that § 8-38 does 
not confer jurisdiction on the Circuit Court of the City of 
Richmond over a case in which one agency of the State is 
suing another agency of the State. 

None of the other Virginia decisions is even remotely in 
point. 

The appellant has contended that the action of the lower 
Court leaves her without a remedy. We have repeatedly 
invited her to bring suit for declaratory judgment in the 
Circuit Court of the City of Richmond. Such procedure is 
authorized by the Virginia statute, that Court has jurisdic¬ 
tion and we have indicated our willingness to cooperate. If 
the appellant can obtain a judgment in that Court that The 
Virginia Military Institute is without power to accept a 
gift, she will then be in a position to obtain the final relief 
sought. 

The appellant contends that neither the principle of con¬ 
venience nor state statute can deprive the federal courts of 
jurisdiction. We agree. We rely on the Constitution of the 
United States—not a state statute, nor a doctrine of con¬ 
venience. Conversely a doctrine of convenience cannot confer 
on a federal court jurisdiction expressly denied to it. 

CONCLUSION 

We have attempted to establish that, because the relief 
sought by the complaint and amended complaint depends upon 
a construction of the powers of the appellee, which is an 
agency and arm of the State, that the appellee is an indis¬ 
pensable party and being but a part of the State, the State 
itself is the party in interest in this suit; that the State has 
provided a forum wherein the appellant may be heard and 
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it has the right and power to limit its answerability to suit 
to that forum—and it has done so. Therefore, the Court 
below properly dismissed this action in so far as it pertains 
to that portion of the estate bequeathed to the appellee. It is 
respectfully submitted that the judgment is plainly right and 
should be affirmed. 
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Attorney General 
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APPENDIX 

Last Will and Testament of Mary E. Maxwell 

Item VIII: I give and bequeath to my niece, Agra 
Bennett Williams, my grandfather clock, my grandmother 
spinning wheel, my sofa with hair cloth covering, my bureau, 
my large rocking chair with hair cloth covering, my chest 
of drawers, my wash stand and my three antique chairs with 
rush seats. 

Item IX: All clothing and wearing apparel, jewelry 
and articles of personal use and adornment, silver, china 
and glassware, table and bed linen, and household furniture, 
articles and effects of every kind and description, not here¬ 
inbefore specifically bequeathed, of which I may die pos¬ 
sessed, and also such, if any, of the articles hereinbefore 
specifically bequeathed as may not be accepted by the respec¬ 
tive legatees, I give and bequeath one-fourth thereof to my 
niece, Agra Bennett Williams, and one-fourth thereof to 
each of her children, Agra McKinley Thompson, Johnson 
Bennett McKinley and Louis Bennett McKinley, and if any 
of said four persons should predecease me, his or her share 
shall go to his or her descendants, if any, or if there be no 
such descendants at the time of my death, then to those of 
said four persons who may survive me, share and share alike. 

Item XVI: I give and bequeath the sum of Twenty- 
five Thousand Dollars ($25,000.00) unto my executor, here¬ 
inafter named, as trustee, in trust, to hold the same with full 
discretionary powers of management, investment, sale and 
reinvestment as hereinafter set forth, and to pay one-half of 
the principal of said fund (with any accumulated net income 
collected after said fund shall have been set apart), one 
year after the date of my death, to my niece, Agra Bennett 
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Williams, and thereafter to hold the remainder of said trust 
fund, with all of said powers, and to pay the net income 
arising therefrom unto my said niece until the expiration of 
ten years from the date of my death and upon the expiration 
of said ten year period this trust shall finally cease and deter¬ 
mine and my trustee shall transfer, assign and pay over 
to my said niece, absolutely, the portion of the trust fund 
then remaining in its hands. If, however, my said niece 
should survive me, but die before the expiration of said 
ten year period, then upon her so dying, all of her rights to 
any portion of the trust fund then remaining in the hands 
of my trustee shall cease and determine and upon her death, 
or if she should predecease me, upon my death, my trustee 
shall pay over the entire net income arising from this trust 
fund, or from so much thereof as may remain in its hands, 
share and share alike, unto those of the three now' living 

children of mv said niece who mav survive from time to 
* * 

time, the surviving issue, however, if any, of any of said 
three children w r ho may die to take, per stirpes, the same 
share of such net income as the deceased ancestor w^ould have 
taken if living, until the expiration of ten years after my 
death, when this trust shall finally cease and determine, and 
my trustee shall thereupon transfer, assign and pay over the 
principal of the trust fund then held by it under this Item, 
together wdth any undistributed accumulation of net income, 
absolutely, per stirpes, unto the then surviving issue of my 
said niece, or if my niece should die before the expiration of 
said ten-year period leaving no issue, upon her death said 
principal and accumulated income of this trust fund shall be 
and become part of my residuary estate. I make no greater 
provision for my said niece because I have already paid 
many of her debts for her. 
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QUESTION PRESENTED 

Whether, under the laws of the Commonwealth of Virginia, 
an incorporated theological seminary has the power to take a 
bequest granted it by the will of a decedent. 


I 




INDEX 


Page 

Counter statement of the case. 1 

Statutes involved.2, App. i-iv 

Summary of argument. 2 

Argument: 


I. As recognized by Virginia decisions for more than a hundred 
years, the appellee can take and hold the bequest by virtue 
of its charter from the General Assembly of Virginia and 
by virtue of the law of Virginia, both statutory and 
common . 5 

II. A charitable bequest or devise to an incorporated body 
having the same corporate purposes as the general object 
of the testator's bounty has always been valid in Virginia.. 10 

III. The Virginia Constitution guaranteeing to all men free 

choice of religion and prohibiting the incorporation of a 
church or religious denomination does not prevent men 
from giving of their bounty to the religion of their choice 
but enables them so to give. The Constitution does not 
prohibit the incorporation of agencies by which the 
churches carry out their subsidiary functions of education, 
charity, missionary work and kindred functions. 35 

IV. The appellee still operates under its original charter of 1854. 

The charter has been amended many times, but the 
power to take by bequest or devise has been extended 
by amendment and the general law and has not been 
contracted. No new charter has been issued. The cor¬ 
porate purposes are adequately defined. The appellant is 
estopped by her pleadings and interrogatories to deny 
that the appellee is a valid de jure corporation under the 
laws of Virginia. 37 

V. The affidavits of the defendant may be considered by the 
court inasmuch as they have not been denied by the plain¬ 
tiff. We feel that this point has been covered in our sum¬ 
mary of issues on page 4 of this brief and no further 
discussion will be devoted to it.*. 45 
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Commonwealth of Virginia, and in no event should the 


intent of the testatrix be defeated. 45 

Conclusion . 47 

Appendix: 

Virginia Code of 1950. i 

Acts of the General Assembly of Virginia of 1839. ii 


III 














CITATIONS 


Cases: 


Page 


AUaun v. First Nat. Bank, 190 Va. 104, 56 S.E. 2d 83 (1949).... 11 

Baptist Association v. Harts Executors, 4 Wheat. 1 (1819) ....12,13, 31 

Beach v. Gilbert, 133 F. (2) 50 (1943). 46 

Brooke v. Shacklett, 13 Gratt (54 Va.) 301. 37 

Commonwealth V. Portsmouth Gas Co., 132 Va. 480, 112 S.E. 

792 (1922). 43 

Craddock-Terry Co. V. PoweU, 181 Va. 417, 25 S.E. 2d 363 (1943) 43 

Fifield v. Van Wyck, 94 Va. 557, 27 S.E. 446 (1897).8,13, 30, 31,44 

Fitzgerald v. Doggett’s Ex’ors., 155 Va. 112, 155 S.E. 129 

(1930) .9,13,14,18,44,46 

Gallego’s Ex’ors. v. The Attorney General, 3 Leigh (30 Va.) 

450 (1832) .7,12,13,14,28,31,42,44 

Gilbert v. Beach, 42 F. Suppr. 168 (1941) affirmed, 73 App. 

D. C. 160. 5,46 

Hubbard v. Worcester Art Museum, 179 Fed. 406 . 46 

Jordan v. Richmond Home, 106 Va. 710, 56 S.E. 730 (1907). 13 

Jordan v. Universalist General Convention Trustees, 107 Va. 79 

57 S.E. 652 (1907).13,30,32 

Kain, Bishop of Wheeling v. Gibboney Ex’or., 11 Otto 362, 25 

L.E. 813 (1879).:.24,26,27 

Kelly v. Love’s Adm’r., 20 Gratt. (61 Va.) 124 (1870).14,17,29 

Kerfoot v. Farmers & Merchants Bank, 218 U. S. 281, 286 (1910) 5,46 

Lang ham’s Estate v. American Nat. Bank, 165 F. 2, 968 (1948) 46 

Literary Fund v. Dawson, 10 Leigh (37 Va.) 147 (1839). 17,46 

Moore v. Perkins, 169 Va. 175, 192 S.E. 806 (1937) 9,14, 28,33, 37, 42,44 

Pirkey v. Grubb’s Ex’or., 122 Va. 91, 94 S.E. 344 (1917). 46 

Protestant Episcopal Education Society v. Churchman’s Reps., 

80 Va. 718 (1885).8,13,21,26,31,42,44 

Rivanna Nav. Co. v. Dawson, 3 Gratt. 19 (1846). 45 

Roy’8 Ex’ors. v. Rowzie, 25 Gratt (66 Va.) 599 (1874). 

3, 7,19, 20, 31, 32,42, 44 

Seabum’8 Ex’or. v. Seabum, 15 Gratt. (64 Va.) 423 (1859). 19,27 

Shenandoah Valley Nat’l. Bank v. Taylor, 192 Va. 135, (140), 

63 S.E. 2d 786 (1951). 11 

Tripplett v. Trotter, 169 Va. 444, 193 S.E. 514 (1937). 14 

Trustees v. Guthrie, 86 Va. 125, 10 S.E. 318 (1889) . 8,13, 31, 35, 36, 44 
Vidal v. Girard’s Executors, 2 How. 127, 11 L. Ed. 205 (1844).... 13 

Winfree v. Riverside Cotton Mills, 113 Va. 717, 75 S.E. 309 
(1912) . 43 

Virginia. Constitution of 1902: 

Sec. 16 . 35 

Sec. 59 . 36 

Sec. 156 . 6 

Sec. 158 . 41 

Virginia Code of 1950: 

Sec. 13-19 .6, App. i 

Sec. 13-23 . 41 

Sec. 13-24 . 41 

Sec. 13-35 . 43 

Sec. 13-37 .42,43, App. ii 


IV 

































Page 

Sec- 13-39 .41 

Sec. 13-224 .6, App. i 

Sec. 13-224. 41 

Sec. 13-226 . 43 

Sec. 13-228 .42,43, App. ii 

Sec. 55-26 .23-24,28, 43, 44, App. ii 

Sec. 57-3 . 37 

Sec. 57-16 . 37 

Sec. 57-17 . 37 

Virginia Code of 1919: 

Sec. 587 .23,34,43,44 

Sec. 3780 . 42 

Sec. 3849 . 41 

Sec. 3875 . 41 

Virginia Code of 1887: 

Sec. 1420 .22-23, 24, 26 

Virginia Code of 1873 

Sec. 8, Chap. 76. 27 

Sec. 2, Chap. 77.19-20,21,24-26 

Virginia Code of 1860: 

Chap. 80 . 19 

Virginia Code of 1849: 

Sec. 2, Chap. 80. 18 

Statutes of Virginia: 

Act of April 2, 1839.14,15-17,29, 44, App. ii-iv 

Act of March 10, 1841. 17-18 

Act of February 28, 1854. 5,38 

Acts of Assembly, 1883-84, c. 523. 26 

Acts of Assembly, 1902-3-4, p. 437. 41 

Acts of Assembly, 1914, c. 234. 23, 34 

Statutes other than Virginia: 

Statute of Charitable Uses, 43 Elizabeth c. 4(1601). 12,13 

Treatises: 

Barron and Holtzoff, Federal Practice and Procedure. 3 

Bogert on Trusts. 35 

Fletcher Cyc. Corp.39,41,45 

Harrison on Wills and Administration. 28 

Michie’s Jurisprudence of Virginia and West Virginia. 11,31 

Scott on Trusts. 11,12 

Miscellaneous: 

Debates of Virginia Constitutional Convention of 1902. 43 

Goodwin’s History of the Theological Seminary in Virginia 39 

Kinsolving’s The Story of a Southern School. 39 

Reports of the Revisors of the Civil Code of Virginia, 1846-49 ... 19 

Words and Phrases. 39 


V 






































Untteii States (Eourt of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,174 

Agra B. Williams, appellant 

v. 

Protestant Episcopal Theological Seminary in Virginia 

APPELLEE 


APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 
COUNTER STATEMENT OF THE CASE 

This is an appeal from a judgment of the District Court that the 
appellant, Agra B. Williams, is not entitled to a bequest made to 
the appellee, The Protestant Episcopal Theological Seminary in 
Virginia, and that the appellee is entitled to receive the said 
bequest. 

Mary E. Maxwell, domiciled in the District of Columbia, died 
on March 1, 1949 (Appellant’s App. 66), leaving many specific 
bequests, including total legacies of $175,000 to her niece, Agra 
B. Williams the appellant, and to the three children of the ap¬ 
pellant. Under the residuary clause of her will, numbered 
Item XXVII, the testatrix gave, devised, and bequeathed one- 
half of her residuary estate to “the Episcopal Theological Semi¬ 
nary of Alexandria, Virginia”, which is admitted to be one and 
the same as the Protestant Episcopal Theological Seminary in 
Virginia, a Virginia corporation, the appellee herein (Appellant’s 
App. 66-68). The other one-half of the residuary estate was 
bequeathed to Virginia Military Institute and is not involved in 
this appeal (Appellant’s App. 67). 

The testatrix provided that the Seminary’s share of the 
residuary estate should be kept intact and invested by it per¬ 
petually so that one-half of the net income arising therefrom 
should be used for scholarships and the remaining one-half to¬ 
ward the current expenses of the institution (Appellant’s App. 
67). 

The will was admitted to probate, and the American Security 
and Trust Company, a defendant below, duly qualified as executor 
(Appellant’s App. 66). 


X 
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Appellant, the next of kin and sole heir at law of the testatrix, 
filed her amended complaint in the court below on April 17, 1950 
(Appellant’s App. 2-8). She attacked the corporate power of the 
two residuary legatees, to take under the will of a decedent and 
sought a declaratory judgment that she was entitled to the 
residuum of the estate of the testatrix (Appellant’s App. 8). 
The appellee answered (Appellant’s App. 9-11), and the appellant 
moved for summary judgment (Appellant’s App. 13). The ap¬ 
pellee filed a cross motion for summary judgment (Appellant’s 
App. 14), and thereafter submitted supporting affidavits (Ap¬ 
pellant’s App. 16-26). 

In a memorandum opinion (Appellant’s App. 62-66) filed 
January 10, 1951, the District Court concluded that under Vir¬ 
ginia law devises and bequests to incorporated theological semi¬ 
naries are valid, and that the appellee is a corporation duly 
organized under the laws of the Commonwealth of Virginia. 
The appellant’s motion for summary judgment, therefore, was 
denied, and the appellee’s motion for summary judgment was 
granted. An order accordingly was entered decreeing that ap¬ 
pellee was entitled to take the bequest made to it by the testatrix 
and dismissing appellant’s action against the Seminary (Ap¬ 
pellant’s App. 69-70). From this judgment the appellant has 
prosecuted the instant appeal. 

STATUTES INVOLVED 

The pertinent statutes of Virginia are set out in our App., 

infra, pages i-iv. 

SUMMARY OF ARGUMENT 

I 

The appellee has full power to take Miss Maxwell’s bequest, for, 
it is a theological seminary duly incorporated under the laws of 
Virginia and as such (a) possesses an inherent power to take, 
and (b) possesses a power to take expressly conferred by Virginia 
statutes upon corporations. This power has been recognized by 
Virginia decisions for more than a hundred years. Its charter 
granted by the General Assembly of Virginia in 1854 empowers 
appellee to hold, receive, manage, and dispose of both real and 
personal property as shall seem for its best interest. The statutes 
of Virginia relating to corporations generally, and relating to 
non-stock corporations specifically, endue every corporation of 
the Commonwealth with the power to hold real and personal 
estate including the power to take and hold the same by gift. 
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devise, or bequest. § 13-19 and § 13-224, Va. Code of 1950 (Code 
1942, § 3777 and § 3874). The District Court very concisely and 
correctly concluded that appellee is a corporation duly organized 
under the laws of Virginia, and that no statute and no Virginia 
decision prohibits devises and bequests to incorporated theological 
seminaries. 

The other points, which the appellee feels obliged to discuss 
because they are raised by the appellant, are several in number 
and really are irrelevant to the single fundamental issue. They 
are inapplicable to an incorporated theological seminary. 

II 

In Virginia, in the absence of statute, charitable trusts are 
invalid because of indefiniteness and uncertainty as to objects 
or beneficiaries. This statement is true as far as it goes, but it 
only goes half the way. For a charitable bequest or devise to an 
incorporated body has always been valid in this Commonwealth. 
The Act of the General Assembly of Virginia of April 2, 1839, 
upon which appellant relies did not have reference to incorporated 
schools. Roy’s Ex’ors V. Rowzie, 25 Gratt. (66 Va.) 599 (1874). 
It validated devises and bequests for the establishment of un¬ 
incorporated schools and charitable educational trusts and ex¬ 
cepted from its validating effect devises and bequests to unin¬ 
corporated theological seminaries. 

III 

The Virginia Constitution guaranteeing to all men free choice 
of religion and prohibiting the incorporation of a church or 
religious denomination does not prevent men from giving of 
their bounty to the religion of their choice but enables them so 
to give. Fear of a religion established by law and supported by 
the state brought forth the constitutional prohibition in Virginia 
against the incorporation of a church or sect but there is no 
prohibition against the incorporation of agencies by which the 
churches carry out their subsidiary functions of education, 
charity, missionary work, and kindred purposes. Restrictions 
on the holding of church property relate only to religious congre¬ 
gations on the local or parish level and not to educational or 
similar corporations. 

IV 

Appellant is estopped by her prior pleading wherein she states 
that appellee is “a corporation organized under and by virtue 
of the laws of the State of Virginia” from attacking the corporate 
standing of the appellee. Actually appellee is a valid de jure 
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non-stock and non-profit corporation operating under its original 
charter of 1854. Its purposes may be clearly deduced from the 
entire charter. As revealed in its name its purpose is to run an 
Episcopal Theological Seminary. When the appellee was chartered 
in 1854 all charters of incorporation were granted by the Legisla¬ 
ture of Virginia. In 1902 the State Corporation Commission was 
established, and subsequent to that date all charters and amend¬ 
ments to outstanding charters have been issued by the Commis¬ 
sion. In original charters issued since 1902 the purposes of the 
corporation must be stated in a separate paragraph. Prior 
thereto, however, the Legislature of Virginia was all powerful 
and in its enactment incorporating an association it could set 
out the purposes of the corporation in whatever manner it saw 
fit. When an amendment to an existing charter is sought there 
is no requirement that a Virginia corporation must obtain an 
entirely new certificate of incorporation containing the provisions 
required by law for corporations created originally after 1902. 
Under the Virginia Code and the actual practice of the State 
Corporation Commission a charter may be amended section by 
section. When amended the particular section must be in the 
form required by the present law, but the entire charter need 
not so comply. Sections 13-37 and 13-228 of the Virginia Code 
of 1950. 


V 

A question of very secondary importance, which may be dis¬ 
posed of now, is whether the Court may consider the affidavits 
filed by the appellee with its answer and cross motion for 
summary judgment. The appellant’s position on this point is 
that insofar as the affidavits tend to sustain the appellee’s case 
they are useless but insofar as they contain material which 
the appellant wishes to rely upon they are worthy of considera¬ 
tion by the Court. Actually all the affidavits should be considered 
as they have not been denied. 3 Barron and Holtzoff, Federal 
Practice and Procedure, § 1234, § 1237. However, the question 
is moot as the issues in this case are fully before the Court 
whether the Court considers all the affidavits, just those parts 
of the affidavits which the appellant desires it to consider, or 
none of them at all. 


VI 

Since 1854 appellee has received many testamentary gifts from 
residents of Virginia, the District of Columbia, and elsewhere. 
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Never once, however, has the Commonwealth of Virginia ques¬ 
tioned the corporate capacity of appellee to receive and enjoy 
bequests and devises, but on the contrary has recognized that 
appellee possesses such power. The appellant in her individual 
capacity cannot attack the legal competency of appellee to take 
under a will. Only the Commonwealth of Virginia in a proper 
proceeding can object to the exercise of this power by appellee. 
Kerfoot V. Farmers & Merchant Bank, 218 U. S. 281 (1910). 

This bequest, moreover, is perfectly valid under the laws of 
the District of Columbia, the domicile of the testatrix, and there 
is no reason why its courts should permit the declared intent of 
the testatrix to fail. Gilbert v. Beach, 42 F. Supp. 168 (1941), 
affirmed, 78 App. D. C. 327, 133 F. 2d 50 (1943). 

ARGUMENT 

I 

As recognized by Virginia decisions for more than a hundred 
years, the appellee can take and hold the bequest by virtue 
of its charter from the General Assembly of Virginia and by 
virtue of the law of Virginia, both statutory and common. 

The appellee (herein sometimes referred to as the Seminary) 
was originally incorporated by the General Assembly of Virginia 
in an act of February 28, 1854 (Appellant’s App. 27). It was 
chartered as a Protestant Episcopal Theological Seminary and 
High School with power to appoint professors, tutors and other 
officers, to make and establish by-laws, rules and regulations not 
contrary to the laws of Virginia or of the United States, vnth 
power to hold and receive lands, money and other chattels and to 
dispose of and manage the same for the best interests of the 
Seminary and High School. The charter was amended by the 
Legislature on January 23, 1872, in an inconsequential manner 
(Appellant’s App. 29). By act of March 4, 1884, the amount of 
personal property which the Seminary and High School were 
authorized to acquire and hold under the charter was raised from 
$250,000.00 to $500,000.00 (Appellant’s App. 30). By act of 
March 3, 1898, the amount of real estate which the Seminary and 
High School were authorized to acquire and hold under the 
charter was raised from 250 acres to 1,000 acres (Appellant’s 
App. 31). By act of February 7, 1898, the corporation was au¬ 
thorized and empowered to confer the degree of Bachelor of 
Divinity upon qualified persons (Appellant’s App. 68). 



6 


After the Virginia Constitution of 1902 was adopted charter 
amendments were made through the State Corporation Commis¬ 
sion. Va. Const., § 156. Amendments were obtained to the 
charter of the Seminary and High School on July 6, 1910, 
December 7, 1918, July 31, 1923, June 29, 1933, and July 2 
1937 (Appellant’s App. 32-61). Under the amendment of July 
31, 1923, the original charter was amended to change the name 
of the corporation to “The Trustees of the Protestant Episcopal 
Theological Seminary in Virginia (Appellant’s App. 42-48).” 
The Episcopal High School at that time obtained its own separate 
charter and has remained separate and apart from the Seminary 
ever since. Under the amendment of July 2,1937, the corporation 
took the name which it now bears, namely, the “Protestant 
Episcopal Theological Seminary in Virginia.” Incidentally, under 
this amendment the seminary is authorized to receive and hold 
monies and other chattels not exceeding three million dollars 
(Appellant’s App. 53-59). As shown in affidavit of Bishop Good¬ 
win attached to appellee’s cross motion for summary judgment 
(Appellant’s App. 22-26), and recognized by the appellant in 
her brief, (Appellant’s Br. 6), the Seminary at the present time 
actually has received and does hold from grants, conveyances, 
devises and bequests, personal property in the approximate sum 
of one and one quarter million dollars. 

In addition to the specific charter authority to receive and hold 
money and other chattels, the appellee corporation is also vested 
with the general powers bestowed upon it by Sections 13-19 and 
13-224 of the Code of Virginia of 1950. 

Section 13-19 (Appellee’s App. i) confers upon corporations 
generally the power to hold real and personal estate for corporate 
purposes and states that the power to hold real and personal 
estate shall include the power to take the same by gift, devise or 
bequest. 

Section 13-224 (Appellee’s App. i) confers upon non-stock 
corporations specifically the power “to take and to hold by gift, 
purchase, grant, devise or bequest any property—real, personal 
or mixed—and to dispose of the same at pleasure.” Of course, 
non-stock corporations, like all other corporations, have all the 
general powers and are subject to all the general restrictions 
and liabilities conferred and imposed by the laws of Virginia. 

No Virginia decision has been cited by the appellant in her 
brief and none will be cited holding that a charitable bequest in 
Virginia to an incorporated seminary or similar institution is 
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invalid. Indeed practically every Virginia decision bearing upon 
charitable trusts, including those holding the bequests valid 
and those holding the bequests invalid, recognizes that charitable 
bequests to corporations for corporate purposes similar in object 
to the testator's bounty are good in Virginia and have always 
been good in Virginia. 

In the early decision of Gallego’s Ex’ors. v. The Attorney 
General, 3 Leigh (30 Va.) 450 (1832), a charitable bequest to 
an unincorporated group was held void, but Judge Tucker, whose 
opinion is usually referred to as the leading opinion in the case, 
stated at p. 468 that even before the Statute of 43 Elizabeth 
many charitable gifts were known and recognized, namely, 
“where the beneficiary or grantee was a person, whether natural 
or artificial, capable to take. Thus, a bequest to a corporation 
capable to take, is and always was valid as a charitable gift.” 

In the case of Roy's Ex’ors. v. Rowzie, 25 Gratt. (66 Va.) 599 
(1874), a bequest to the Baptist Theological Seminary in South 
Carolina, identified as the Southern Baptist Theological Seminary, 
a body corporate under the law of South Carolina, and situated 
in South Carolina, was upheld. In its opinion, beginning at p. 611, 
the court said: 

“There is certainly nothing in the constitution which 
inhibits a bequest to a theological seminary; and we have 
seen that there is nothing in the statute law which inhibits a 
bequest to such a seminary if it be incorporated. Nor is there 
anything in the policy of our law, as has been argued, which 
can make such a bequest unlawful.” 

Thereafter also in its opinion at pp. 611 and 612 the court 
made the following statement, including the allusion to the 
appellee involved in the instant case by name, stating: 

“The law has left unaffected the right to make a bequest 
for a certain and definite object, though it be a theological 
seminary; and if such a right be not in pursuance of the 
policy of the law, it is certainly not contrary to it. The 
sense of the legislature on this subject, as was well said 
in argument by the counsel for the appellants, appears from 
the act passed February 28,1854, entitled “an act incorporat¬ 
ing the Protestant Episcopal Theological Seminary and High 
School in Virginia.” Acts of Assembly, 1853-'4, p. 65, chap. 
107. Suppose the bequest in this case had been made to that 
corporation, instead of the corporation of “the Southern 
Baptist Theological Seminary,” would anybody have doubted 
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its validity? or, suppose the Southern Baptist Theological 
Seminary had been incorporated by the State of Virginia 
instead of South Carolina, and the bequest in this case had 
been made to it, would anybody have doubted its validity? 
These questions must be answered in the negative ” (Italics 
supplied.) 

It should be noted that the court acknowledged the power of 
this specific appellee to take and also recognized the authority 
of the Southern Baptist Theological Seminary to take whether 
it was incorporated in Virginia or in South Carolina. 

The case of Protestant Episcopal Education Society v. Church¬ 
men’s Reps., 80 Va. 718, was decided in 1885. It involved a 
bequest to a non-profit corporation with one purpose identical 
with that of the Seminary, namely, to educate pious young men 
for the ministry. The court held that a bequest to this institution 
was valid since the bequest was to a corporation and for corporate 
purposes, and in its opinion declared, at p. 761: 

“It is a gift to charitable uses, not in contravention of any 
statute, or of public policy. The sum given is certain; the 
corporation to take is thoroughly identified, and the use, 
falling within the purpose of the creation of the corporation, 
is distinctly defined. * * * The corporation is not only willing, 
but stands here imploring a court of equity to protect it 
in its right to take, and hold to the use specified. The Cor¬ 
poration has the legal capacity to take the bequests as given, 
and its right to do so must be upheld and enforced. This 
it is entirely competent for a court of equity to do.” 

In Trustees v. Guthrie, 86 Va. 125, 10 S.E. 318 (1889), the 
testator left the residuum of his estate to the Secretary of the 
Board of Foreign Missions of the Presbyterian Church in the 
United States. The court found that the bequest was to the 
Executive Committee of Foreign Missions, a branch of the Trus¬ 
tees of the General Assembly of the Presbyterian Church in the 
United States, and a body corporate under the laws of North 
Carolina. The court then held that the bequest was valid since 
it was to a corporation and for purposes within the scope of 
the corporate powers, being a charitable bequest to religious 
uses. 

In the case of Fifield v. Van Wyck, 94 Va. 557, 27 S.E. 446 
(1897), a bequest to a minister in New York for the benefit of 
the New Jerusalem Church, Swedenborgian, was held invalid 
because of the very obvious reasons that the beneficiaries were 
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uncertain, the purposes of the trust wholly indefinite and the 
discretion of the trustees practically without limit. However, 
the Fifield case recognized the soundness of the actual decisions 
in the Churchman and Guthrie cases, pointing out at p. 568 that 
in each of those decisions the bequest was to a corporation and 
for purposes within the scope of its corporate powers and duties. 
As a matter of fact, the court made a finding in the Fifield case, 
at p. 567, that the bequest was for the benefit of a voluntary as¬ 
sociation and not for the benefit of a corporation before it could 
or did declare the bequest invalid. 

The next case in chronological order bearing directly on the 
point here involved is Fitzgerald V. Doggett’s Ex’or., 155 Va. 112, 
155 S. E. 129 (1930). The bequest and devise in this case were 
to the Virginia Conference, Methodist Episcopal Church, South, 
for the relief of superannuated ministers of the conference. 
The court found that the real beneficiary was the Conference 
Board of Finance, an unincorporated body, and hence declared 
that it was not a competent trustee to receive the testamentary 
gift. The court, however, refused to allow the trust to fail 
because of the incompetency of the trustee and remanded the case 
to the lower court for the appointment of a suitable trustee “to 
take and hold the property bequeathed and devised under the third 
clause of the will of the testatrix and distribute the income there¬ 
from in accordance with the provisions of the will.” 155 Va. at 
112. In the course of its opinion it reviewed the Virginia decisions 
accurately and concisely, summarizing its findings as to the 
Virginia law, in the following language at p. 124: 

“These decisions establish that the law in Virginia, in¬ 
dependent of the statute, is that an indefinite charity, educa¬ 
tional, religious, or otherwise, made to an individual or to 
an unincorporated body, is invalid upon the ground of 
indefiniteness and uncertainty, but an indefinite charitable 
bequest or devise to an incorporated body having the same 
corporate powers or functions as the general object of the 
testator’s bounty is valid.” 

Again on p. 122 in reaffirming the Churchman and Guthrie 
cases, the court stated “in both cases the devise was to a corpora¬ 
tion for a purpose embraced in its charter, which has always been 
recognized as the law of this state.” 

The latest decision in Virginia dealing with the validity of 
charitable bequests is the case of Moore v. Perkins, 169 Va. 175, 
192 S.E. 806 (1937). There the bequest was to the testator’s 
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pastor to be put in a safe place to draw reasonable interest and 
to be paid for missionary work where the pastor thought it 
would do the greatest good. The court again recognized the 
difference between charitable bequests to unincorporated bodies 
and to incorporated bodies, stating at p. 177 “it is well settled 
in this Commonwealth, by decisions running back more than 
a hundred years, that a trust for indefinite beneficiaries, if the 
named trustee is an individual or an unincorporated body, is 
invalid unless expressly validated by statute.” 

But the court indicated that if the bequest had been made to 
the Board of Missions of the Methodist Episcopal Church, South, 
a Tennessee corporation, the bequest would have been valid, 
stating at p. 188 “undoubtedly the corporation had charter power 
to receive the donation for the purpose stated in the will.” 

Thus, it may be stated fairly, simply and accurately that every 
Virginia decision involving a charitable bequest similar to that 
in the case at bar has held the legacy valid where made to an 
incorporated body for purposes within its corporate powers. 
As the decisions have emphasized and re-emphasized, the power 
to take a bequest is first of all a power inherent in a corporation, 
as in an individual. As a matter of fact, in the case of the 
Seminary the power is expressly granted in its charter and is 
fortified and refortified by provisions in the Virginia law dealing 
with corporations generally and dealing with non-stock corpora¬ 
tions particularly. 

The appellant’s position apparently is that the appellee cannot 
take unless it can produce some statutes specifically giving it the 
right to take. It is respectfully submitted that the appellant has 
put the shoe on the wrong foot. The Seminary, an individual 
created and nurtured by the State of Virginia, does have the 
power to take and the burden is on the appellant to show, which 
she cannot do, that the Seminary has been deprived of the power 
or right to take. 

The appellee stated on oral argument in the District Court, 
stated above, and states again, that the appellant has not produced 
and cannot produce a single Virginia decision holding that a 
charitable bequest to a corporation for purposes within the gen¬ 
eral authority of the corporation is invalid. 

n 

A charitable bequest or devise to an incorporated body having 
the same corporate purposes as the general object of the 
testator’s bounty has always been valid in Virginia. 
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A. “ ‘Charitable trusts’, should be carefully distinguished 
from gifts to corporations which are authorized by their 
charter and other statutes to receive the whole property and 
apply it to objects which follow within the general designa¬ 
tion of ‘charitable’.” 3 Michie’s Jurisprudence of Virginia 
and West Virginia, Charitable Trusts, Section 2. 

In Allaun V. First Nat . Bank, 190 Va. 104, 56 S. E. 2d 83 (1949) 
the Supreme Court of Appeals of Virginia states at p. 108: 

“A very comprehensive definition of what is a charity, 
within the purview of Virginia law, is found in 3 M. J. 
(Michie’s Jurisprudence), Charitable Trusts, sec. 2. There 
it is defined: ‘A charity,’ in a legal sense, may be described 
as a gift to be applied, consistently with existing laws, for 
the benefit of an indefinite number of persons, either by 
bringing their hearts under the influence of education or 
religion, by relieving their bodies from disease, suffering 
or constraint, by assisting them to establish themselves for 
life, or by erecting or maintaining public buildings or works, 
or otherwise lessening the burdens of government. It is 
immaterial whether the purpose is called charitable in the 
gift itself, if it is so described as to show that it is charitable. 
Generally speaking, any gift not inconsistent with existing 
laws which is promotive of science or tends to the education, 
enlightening, benefit or amelioration of the condition of 
mankind or the diffusion of useful knowledge, or is for the 
public convenience is a charity. It is essential that a charity 
be for the benefit of an indefinite number of persons; for if 
all the beneficiaries are personally designated, the trust 
lacks the essential element of indefiniteness, which is one 
characteristic of a legal charity.” 

The same definition is quoted with approval in Shenandoah 
Valley Nat’l Bank V. Taylor, 192 Va. 135, 140, 63 S. E. 2d 786 
(1951), which contains a thorough discussion of the subject of 
charitable trusts. Charitable trusts had their beginning far back 
in the early laws of England. See 3 Scott on Trusts (1st ed. 1939) 
Section 348.2 for the history of the origin of these trusts. As to 
this country Professor Scott says: 

“In most of the states the courts have had no difficulty in 
accepting the English law of charitable trusts. It is true 
that none of the states have accepted the whole of the English 
law; for example, as we shall see, none of the states has 
accepted the old doctrine relating to the prerogative cy pres, 
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that this was an arbitrary doctrine and was not applicable 
to conditions in the United States. In most of the states, 
however, there has been no difficulty in holding that charit¬ 
able trusts are valid. The requirement in the case of private 
trusts that there should be definite beneficiaries is not ap¬ 
plicable to charitable trusts. It is, indeed, of the essence 
of a charitable trust that the beneficiaries should not be 
definite. 

“In a few states, however, the court held that charitable 
trusts were invalid. It was so held in New York, Michigan, 
Minnesota, Maryland, Virginia, West Virginia, and Wiscon¬ 
sin. In these states, however, it is now provided by statute 
that charitable trusts should be valid. In these states, until 
the law was changed by statute, the only method of de¬ 
voting property to charitable purposes was to give it to a 
charitable corporation, either one already in existence or one 
to be organized within the period of the rule against per¬ 
petuities.” Scott, supra, Sec. 348.3. 

Professor Scott then points out how the abrogation of chari¬ 
table trusts in these jurisdictions arose out of the decision of the 
Supreme Court of the United States in Baptist Association v. 
HarVs Executors, 4 Wheat. 1 (1819). In that case Chief Justice 
Marshall concluded that charitable trusts could not be enforced 
in the English courts of chancery prior to the passage of the 
Statute of Charitable Uses, 43 Elizabeth c. 4 (1601). Conse¬ 
quently he held that since the General Assembly of Virginia in 
1792 had repealed all statutes of Parliament then in force in the 
Commonwealth charitable bequests to unincorporated associa¬ 
tions could not be sustained by courts of equity in that jurisdic¬ 
tion, independently of statute. In 1832 the Supreme Court of 
Appeals of Virginia adopted the views of Chief Justice Marshall 
and held that inasmuch as the Statute of 43 Elizabeth was re¬ 
pealed in Virginia in 1792, courts of equity in Virginia had no 
jurisdiction to enforce charitable trusts where the beneficiaries 
were uncertain and indefinite. GaUego’s Ex’ors. v. The Attorney 
General, 3 Leigh (30 Va.) 450 (1832). A corporation, however, 
is a certain and definite beneficiary, and so Judge Tucker states: 

“Thus, a bequest to a corporation capable to take, is and 
always was valid as a charitable gift. So, in England, a 
bequest to the church of such a parish, was a good bequest 
to the parson and his successors; because the parson is a 
corporation sole, capable to take. But it behoves those who 
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contend for the existence of an exception to the general rule, 
which reprobates indefinite bequests, to show, that in¬ 
definite charities as well as those where the beneficiary was 
certain and defined, were sustained anteriour to the statute 
43 Elizabeth.” 3 Leigh (3 Va.) at 468. 

Subsequently the Supreme Court of the United States in Vidal 
V. Girard's Ex’ors., 2 How. 127, 11 L. Ed. 205 (1844) in an ex¬ 
haustive opinion by Mr. Justice Story on the basis of “more 
satisfactory sources of information” held erroneous the con¬ 
clusion in Baptist Association v. Hart's Executors, supra, and 
definitely established that the English courts of chancery enter¬ 
tained jurisdiction over and enforced charitable trusts, inde¬ 
pendently of statute and long before the Statute of 43 Elizabeth. 
Thereafter the Virginia Supreme Court of Appeals attempted in 
dicta in two opinions to overrule Gallego’s Ex’ors. V. The Attorney 
General, supra, namely in Protestant Episcopal Education So¬ 
ciety V. Churchman’s Reps., 80 Va. 718, 765-776 (1885) ; Trustees 
V. Guthrie, 86 Va. 125, 144-151, 10 S. E. 318 (1889). Our Court 
of Appeals, however, out of an overly zealous regard for pre¬ 
cedent, refused in Fifield V. Van Wyck, 94 Va. 557, 27 S. E. 446 
(1897), and subsequent cases, to overrule the Gallego case and 
persisted in adherence to its original pronouncement “that the 
English doctrine of charitable uses had its origin in the statute 
known as 43 Elizabeth; that inasmuch as this statute had been 
repealed in Virginia by the Act of 1792, equity had no power to 
enforce a bequest to an unincorporated association as trustee; 
that there was no grantee capable of taking under the will; that 
the power of selection could never be exercised, and therefore a 
cestui que trust could not be brought into being.” Fitzgerald v. 
Doggett’s Ex’ors., 155 Va. 112, 119, 155 S. E. 129 (1930). 

Appellant in her brief at p. 10 submits that “the bequest in the 
will of Miss Maxwell never was good at common law in Virginia.” 
This statement completely overlooks the fact that this bequest 
with which we are concerned here is not in trust to an individual 
or an unincorporated association. It is a bequest to a corpora¬ 
tion for a purpose within the scope of its charter, and such a gift 
has always been valid at common law in Virginia. A devise to 
a corporation for the general purposes of its incorporation cannot 
be said to be uncertain in any respect and will be upheld. Jordan 
V. Universalist General Convention Trustees, 107 Va. 79, 57 S. E. 
652 (1907). 

In Jordan V. Richmond Home, 106 Va. 710, 56 S. E. 730 (1907), 
the testatrix made a residuary bequest to a charitable corporation 
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of Virginia. One of the objections to this bequest was that 
it was too indefinite to be enforced by a court of equity. The 
Court of Appeals of Virginia decisively overruled this objection 
and stated: 

“The cases of Churchman v. Churchman's Representatives, 
and Trustees V. Guthrie, supra, fully sustain that proposi¬ 
tion. The criticism of those cases in Fifield v. Van Wyck is, 
not that they were not rightly decided, but that the opinions 
contain dicta contrary to the decisions in GaUego’s Ex'ors. 
v. Attorney-General, and other Virginia cases. The court 
in referring to those decisions observes: ‘The records in 
each case show, in the opinion of the court, that the bequest 
was to a corporation and for purposes within the scope of 
its corporate powers and duties, and distinctly defined/ In 
Fifield V. Van Wyck the court held that the evidence was 
insufficient to connect the corporation known as the ‘General 
Convention of the New Jerusalem in the United States of 
America’ with the object named in the testator’s will, and 
that the devise was, therefore, void for vagueness and un¬ 
certainty. 

“In Roy v. Rowzie, supra, Judge Moncure, at page 611, 
says: ‘A bequest to a corporation, for general purpose of its 
incorporation, is not indefinite or uncertain in any respect.’ ” 
106 Va. at 721-22. 

The cases cited by the appellant to support her proposition that 
the instant bequest is invalid at common law in Virginia are all 
cases where the bequests or devises involved were to individuals 
in trust for charitable purposes or to unincorporated associations. 
See Kelly v. Love's Adm'r., 20 Gratt. (61 Va.) 124 (1870); Fitz¬ 
gerald v. Doggett's Ex'or., 155 Va. 112, 155 S. E. 129 (1930); 
Triplett V. Trotter, 169 Va. 440, 193 S. E. 514 (1937). None 
was to an incorporated body. The situation in this respect was 
the same as in Moore v. Perkins, 169 Va. 175, 192 S. E. 806 
(1937), where the court said: “The mere statement of the 
assignments of error is an admission that the bequest is invalid 
unless validated by statute, or a corporation is the ultimate bene¬ 
ficiary.” 169 Va. at 177. 

After the opinion of Gallego’s Ex'ors. v. The Attorney General, 
supra, the Legislature of Virginia on April 2, 1839, passed an 
act entitled “An ACT concerning devises made to schools, acada- 
mies and colleges.” Acts of Assembly, 1839, Chap. 12, p. 11. 
A copy of this act, duly certified by the Keeper of the Rolls of 
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the State of Virginia, is in the transcript and this act reads as 
follows: 

“Chap. 12.—An ACT concerning devises made to schools, 
academies and colleges. (Passed April 2, 1839). 

1. Be it enacted by the general assembly , That all devises 
or bequests of lands, tenements, hereditaments, goods and 
chattels, stocks and choses in action, hereafter given or 
made, for the establishment or endowment of any unincor¬ 
porated school, academy or college within this common¬ 
wealth, for the education of free white persons, shall be 
good and valid in law and equity, except as is hereinafter 
provided. 

2. And be it further enacted. That if in the will containing 
such devises or bequests, the testator shall appoint a trustee 
or trustees to execute such devises or bequests such trustee 
or trustees, or those of them who may act, shall have the 
same right and power to maintain any suit at law, or in 
equity, that he or they would have had if the beneficiaries 
had been a certain natural person. 

3. And be it further enacted, That if the trustee or trustees 
appointed by the will shall decline to act, or if no trustees 
shall be appointed in the will, the circuit superior court of 
law and chancery, having jurisdiction, shall have full power 
to appoint a trustee or trustees to carry such devise or be¬ 
quest into execution; and such trustee or trustees shall have 
the same rights and powers as if he or they had been ap¬ 
pointed by the will. 

4. And be it further enacted. That if any will containing 
devises or bequests for the establishment or endowment of 
any school, academy or college, shall be admitted to probate 
in any of the courts of this commonwealth, other than the 
circuit superior court of law and chancery, it shall be the 
duty of the clerk of such court to certify the fact of such 
probate, and send an attested copy of the will to the circuit 
superior court of law and chancery having jurisdiction over 
the place of granting the certificate of probate as aforesaid. 

5. And be it further enacted. That at the term at which the 
copy of such will and certificate of probate aforesaid may 
be received, or at which any such will may be admitted to 
probate in the said circuit superior court of law and chancery. 
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it shall be the duty of the court to appoint commissioners to 
ascertain the character and value of the estate devised or 
bequeathed. 

6. And be it further enacted , That all suits brought by any 
person or persons to impeach the validity of such devise or 
bequest shall be brought in the said circuit superior court, 
and the commonwealth shall be made a party defendant 
thereto, and it shall be the duty of the attorney for the com¬ 
monwealth in said court to defend such suit. And in any 
case in which the said attorney may consider it necessary, 
he shall have authority, and it is hereby made his duty to 
institute in the name of the commonwealth any proceedings 
to obtain the probate of any will containing such devise or 
bequest, or to appoint trustees to execute the same, or to 
enforce the faithful execution of the trust imposed on such 
trustees. The court shall, out of the amount of such devises 
or bequests, if recovered, allow the said attorney such fee 
as may be deemed reasonable. 

7. And be it further enacted , That at the term next ensuing 
the admission of such will to probate, or next ensuing the 
reception of the said copy of the will and certificate of the pro¬ 
bate aforesaid, the said court shall report the case to the 
legislature, together with the report of the commissioner or 
commissioners appointed to ascertain the value of the sub¬ 
jects, or estate devised or bequeathed, with any other matter 
it may think proper. And if the legislature shall refuse 
at its next session, or fail within two successive sessions 
after the reception of the said report from the court afore¬ 
said, to incorporate such school, academy or college, the said 
devise or bequest shall fail and be void. But no act incor¬ 
porating such school, academy or college, shall take away 
any right of the heirs or distributees to impeach the validity 
of such devise or bequest, which they would have had if it 
had been given or made to any natural person or body in¬ 
corporated at the time of making the devise or bequest; 
Provided , That nothing in this act contained shall be so 
construed as to give validity to any devise or bequest to any 
theological seminary. 

8. This act shall be in force from the passing thereof.” 

This act with its subsequent amendments and codifiers' 
changes did not have the effect of validating devises or bequests 
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. to charitable corporations when the purpose of the testator's 
munificence was within the scope of the general function of the 
corporation. Such testamentary gifts had been valid in Virginia 
prior to the statute and continue to be valid today. 

This act, as is clear from a reading of its first section, was 
to validate devises and bequests for the establishment of unin¬ 
corporated schools and charitable trusts for the education of free 
white persons. As we have shown, such bequests in Virginia had 
previously been void for uncertainty and indefiniteness as to 
beneficiaries. See also Literary Fund v. Dawson, 10 Leigh (37 
Va.) 147 (decided March, 1839). The statute did not have refer¬ 
ence to incorporated schools of any kind. As was said by Judge 
Staples in Kelly v. Love's Adm’r., 20 Gratt. (61 Va.) 124, 131: 

“I think the object of the Legislature, in passing the act, 
was to change the rule of law laid down in the cases before 
cited, controlling bequests and devises for the establishment 
of schools and colleges, leaving it in full effect and operation, 
so far as it applied to bequests and devises for religious pur¬ 
poses. This adherence to the rule in the latter case, origi¬ 
nated in legislative and popular jealousy, and opposition to 
the incorporation of religious societies, and a just apprehen¬ 
sion that the accumulation of property by such institutions 
would be incompatible with sound republican polity.” 

By the act the legislature retained in its hands the power to 
grant or withhold charters to theological seminaries. If these 
seminaries were unincorporated a devise or bequest to them 
expressly was not validated by statute. The legislature thus 
kept control over the amount of property which could be ac¬ 
cumulated in the hands of theological seminaries, and when a 
charter was granted to such a seminary a limit was placed upon 
the amount of property which it could hold and receive. 

When our original charter was granted by the legislature in 
1854 the proviso was inserted in the charter “that the lands so 
held and acquired shall not exceed two hundred and fifty acres, 
nor the money and other chattels the sum of two hundred and 
fifty thousand dollars.” 

On March 10, 1841, the General Assembly enacted “An ACT 
concerning the estate of Martin Dawson, deceased, and for other 
purposes.” Acts of Assembly 1840-41, p. 52, Chap. 26. The 
chief purpose of this Act was to carry into effect the seventeenth 
clause of the will of Martin Dawson by which he directed that 
the balance of his estate was to constitute part of the literary 
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fund of the State of Virginia and the income from it was to 
be used by the school commissioners of Albemarle and Nelson 
Counties, provided “An act of assembly for said object, supposed 
can be obtained.” An Act of the Legislature was necessary to 
enable the President and Directors of the State Literary Fund 
to receive this gift. The sixth section of the Act, however, was 
of general application and provided as follows: 

“6. And be it further enacted. That if any person shall 
hereafter (by gift in his lifetime, or by his last will and 
testament,) give any sum of money, or other property, real, 
personal or mixed, to the president and directors of the 
Literary fund, for the use of any county or counties, or any 
incorporated city, town or borough, or directly to such county 
or counties, or to such city, town or borough, the same may be 
taken and held by the president and directors of the Literary 
fund, or by the county or corporation courts, as the case may 
be, to be disposed of in manner and form, to all intents and 
purposes, as such donor or testator or testatrix may have 
prescribed; Provided, however, That all such gifts or devises 
shall be restricted to literary purposes or purposes of educa¬ 
tion.” 

“These two acts were codified by the revisors of 1849 as 
Chapter 80 of that Code. The provision requiring a report to 
be made to the General Assembly of any gift by will to an un¬ 
incorporated school or college and the subsequent incorporation 
of such a body was eliminated.” Fitzgerald v. Doggett’s Ex’or., 
155 Va. at p. 136. Section 2 of Chapter 80 of the Code of 1849 
then read as follows: 

“2. Every gift, grant, devise or bequest which since the 
second day of April in the year one thousand eight hundred 
and thirty-nine, has been, or at any time hereafter shall 
be, made for literary purposes or for the education of white 
persons within this state, (other than for the use of a 
theological seminary,) whether made to a body corporate or 
unincorporated, or to a natural person, shall be as valid as 
if made to or for the benefit of a certain natural person, 
except such devises or bequests, if any, as have failed or 
become void by virtue of the seventh section of the act of 
assembly, passed on the said second of April eighteen 
hundred and thirty-nine, entitled an act concerning devises 
made to schools, academies and colleges.” 
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As submitted to the legislature by the revisors of the code the 
section in parentheses read “ (other than for the use of a theo¬ 
logical seminary or purposes of religious education).” Reports 
of the Revisors of the Civil Code of Virginia 1846-49, p. 421. 
The legislature, however, struck out the words “or purposes of 
religious education.” 

“* * * These latter words the legislature deliberately struck 
out, and in doing so, in effect, declared that religious educa¬ 
tion should not be embraced in the exception, and should 
not be excluded from the general provision of the law in 
favor of education. * * * It cannot be necessary to further 
consider this objection. It is opposed to the letter and spirit 
of our constitution, which guarantees protection to every 
religious faith and creed. There is something in the objec¬ 
tion itself more suggestive of the insidious workings of 
infidelity, than of the true spirit of Christian forbearance, 
love and charity enjoined upon all by our constitution.” 80 
Va. at 764. 

The revisors’ only comment on Chapter 80 was: 

“This chapter as thus revised, contains every substantial 
provision of the act of 1839, and much simplified and con¬ 
densed, except the provision which requires a report to the 
legislature, and the passage of a special law in every case for 
the incorporation of a school, college, or academy, which may 
be the beneficiary of a gift or devise for the purposes of 
education. The necessity for this is not seen any more than 
in the case of a gift or devise to a county or town for purposes 
of education.” Reports of the Revisors of the Civil Code 
of Virginia 1846-49, pp. 421-422. 

The provision of Chapter 80 of the Code of 1849 was carried 
unchanged into Chapter 80 of the Code of 1860, and “in the 
Code of 1873 they are contained in Chapter 77, pages 667-670, 
which chapter embraces also the provision of the Act of 1872-’3, 
chapter 265, page 243 in regard to colored persons.” Roy's 
Ex’ors. v. Rowzie, 25 Gratt. (66 Va.) at 609. In the Code of 
1873 the section appeared in these words: 

“2. Every gift, grant, devise or bequest which, since the 
second day of April, in the year one thousand eight hundred 
and thirty-nine, has been, or any time hereafter shall be, made 
for literary purposes, or for the education of white persons 
within this state (other than for the use of a theological 
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seminary), and every gift, grant, devise or bequest, which 
since the tenth of April, in the year one thousand eight hun¬ 
dred and sixty-five, have been, or at any time hereafter shall 
be, made for literary purposes, or for the education of colored 
persons within this state (other than for the use of a theologi¬ 
cal seminary), whether made in either case to a body corpor¬ 
ate or incorporated, or to a natural person, shall be as valid 
as if made to or for the benefit of a certain natural person, 
except such devises or bequests, if any, as have failed or 
become void by virtue of the seventh section of the act of 
assembly passed on the said second of April, eighteen hun¬ 
dred and thirty-nine, entitled an act concerning devises 
made to schools, academies and colleges: provided, that the 
re-enactment of this clause shall not be construed to inter¬ 
fere with or affect rights heretofore vested or which may be 
involved in any suit now pending in the courts of this 
commonwealth.” 

Roy’s Ex’ors. V. Rowzie, 25 Gratt. (66 Va.) 599 (1874), which 
has been previously discussed in this brief, supra, p. 7, was 
concerned with this section of the Code of 1873. In that case 
after a survey of the legislative evolution of this section, it is 
stated that “There is no material difference, so far as the principle 
involved in this case is concerned, between the acts aforesaid and 
the revision and digest of them contained in the several codes 
aforesaid. In the codes, the subject of a theological seminary is 
referred to only in these words in brackets (other than for the 
use of a theological seminary).” 25 Gratt. at 610. Incidentally, 
this opinion was written by Judge R. C. L. Moncure, President 
of the Court, the same judge who wrote the opinion in Seabum’s 
Ex’or. V. Seabum, 15 Gratt. (64 Va.) 423, quoted by appellant 
on p. 14 of her brief. 

The court then posed itself a question and proceeded to give 
its answer: 

“Does that law invalidate the bequest made by her to the 
Southern Baptist Theological Seminary? 

“We are clearly of opinion that it does not. We think its 
only purpose was, and only effect is, to make valid a certain 
class of indefinite charities, to wit : charities for literary 
purposes; but to except from that class thus made valid an 
indefinite charity to a theological seminary. Why that excep¬ 
tion was made it is not material to enquire, though it might 
not be difficult to point out the motive of the legislature. 
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But certainly that exception to an exception cannot have 
the effect and could never have been intended to make invalid 
a definite bequest to an incorporated theological seminary, 
expressly authorized by its charter to take and hold property 
given to it by bequest or otherwise. Such a bequest had 
always been valid in this state if not everywhere else. The 
purpose of the acts of 1839 and 1841 was to make valid a 
certain class of donations which had never been valid before, 
but to make an exception in that case only of a theological 
seminary- They were enabling acts, which were not to extend 
to a theological seminary; but certainly they were not 
intended, and cannot have the effect to disable an incor¬ 
porated theological seminary to take and hold property ac¬ 
cording to its charter, which it had always before a perfect 
right to do. A bequest to a corporation, as a mere trustee 
for indefinite purposes, not embraced in the purview of 
the acts aforesaid, would be void for uncertainty, because 
there must in general be certainty as to the cestui que trust, 
and as to the objects of the trust in every case of trust, in 
order to make it valid. Certainly only as to the trustee is 
not sufficient. But a bequest to a corporation, for the general 
purpose of its incorporation, is not indefinite nor uncertain 
in any respect. Such is the bequest in this case.” (Italics 
supplied). 25 Gratt. (66 Va.) at 610-11. 

Protestant Episcopal Education Society V. Churchman’s Reps., 
80 Va. 718 (1885), which has also been discussed previously in 
this brief, was likewise concerned with Section 2 of Chapter 77 
of the Code of 1873. 

In the course of this opinion the Supreme Court of Appeals 
had occasion to review again the legislative development of 
Section 2 of Chapter 77 of the Code of 1873, the present Section 
55-26 of the Code of 1950. 80 Va. at 759-760, 764, 776-780. 
After this consideration of the statute this observation is made 
in the opinion: 

“In view of the plain statutory provisions before referred 
to, how can it be reasonably contended that the bequests to 
the appellant corporation are not valid? We have seen that 
they cannot be treated as void, because, as assumed in the 
decree, they are not to the corporation absolutely, but upon 
the trust and for the use prescribed by the testator. We have 
also seen that they are not invalid because religious in their 
character. And upon this point it may be added, that with 
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the acts of 1839 and 1841, in full force, the legislature, on 
the 28th day of February, 1854 (see Acts 1853-4, p. 65), 
passed an act incorporating “The Protestant Episcopal 
Theological Seminary and High School, at Alexandria, Va.” 
Afterwards, on the 23rd day of January, 1872, this act was 
amended. (See Acts 1871-2, p. 23). On the 8th day of 
January, 1875 (Acts 1874-5, p. 16), the legislature chartered 
the appellant corporation by the name of “The Trustees of 
the Protestant Episcopal Education Society in Virginia.” 
The corporate name of this society, as well as the titles of 
all these acts, all powerfully attest the fact that the object 
of each was to provide for education, and for theological 
education, in the interest and according to the uses of the 
Protestant Episcopal Church in Virginia. Can it be doubted 
that the legislature knew what it was doing? Can it be 
supposed for a moment, that in deliberately chartering a 
society of this character, the legislature was ignorant of 
the fact that the object of the grant was the education of 
young men for the ministry in that church? Or that the 
legislature or the courts would or could treat such education, 
the very object of the society, as in violation of its chartered 
right? Surely not. 

“Under the same general law, we have in Prince Edward 
county, an incorporated theological seminary. Does any one 
suppose that in that case the charter was asked for or was 
granted with any other view than the education and training 
of men as ministers, according to the peculiar theological 
system of the Presbyterian church? And whether taught 
theology at the one school or the other, how can it be said, 
in either case, that the public policy has been violated?” 
80 Va. at 780-781. 

In the revision of the Code of Virginia in 1887 the section 
appeared as Section 1420, Title 22 of the Code of 1887 and read 
as follows: 

“Sec. 1420. Validity of gifts, devises, &c., for purposes of 
education.—Every gift, grant, devise, or bequest which, since 
the second day of April, in the year one thousand eight 
hundred and thirty-nine, has been, or at any time hereafter 
shall be, made for literary purposes, or for the education of 
white persons within this state, and every gift, grant, devise, 
or bequest which, since the tenth of April, in the year one 
thousand eight hundred and sixty-five, has been, or at any 
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time hereafter shall be, made for literary purposes, or for 
the education of colored persons within this state, whether 
made in either case to a body corporate or unincorporated, or 
to a natural person, shall be as valid as if made to or for 
the benefit of a certain natural person, except such devises 
or bequests, if any as have failed or become void by virtue 
of the seventh section of the act of assembly passed on the 
said second of April, eighteen hundred and thirty-nine, 
entitled an act concerning devises made to schools, academies, 
and colleges. Nothing in this section shall be so construed 
as to give validity to any devise or bequest to or for the use 
of any unincorporated theological seminary.” 

By Act of March 24, 1914, the General Assembly amended the 
section to appear in the form in which it is today: 

“Sec. 1420. Every gift, grant, devise or bequest which, since 
the second day of April, in the year one thousand eight 
hundred and thirty-nine, has been, or at any time hereafter 
shall be, made for literary purposes, or for the education 
of white persons within this State, and every gift, grant, 
devise, or bequest which, since the tenth of April, in the 
year one thousand eight hundred and sixty-five has been, 
or at any time hereafter shall be, made for literary purposes, 
or for the education of colored persons within this State, 
and every gift, grant, devise or bequest hereafter made for 
charitable purposes, whether made in any case to a body 
corporate or unincorporated, or to a natural person, shall 
be as valid as if made to or for the benefit of a certain natural 
person, except such devises or bequests, if any as have failed 
or become void by virtue of the seventh section of the act 
of assembly passed on the said second of April, eighteen 
hundred and thirty-nine, entitled an act concerning devises 
made to schools, academies, and colleges. Nothing in this 
section shall be so construed as to give validity to any devise 
or bequest to or for the use of any unincorporated theological 
seminary.” 

Acts of General Assembly, 1914, Chapter 234, p. 414; Section 
587 of the Code of 1919. The italicized words are those added by 
the Act of March 24, 1914. In the Code of Virginia of 1950 it 
is section 55-26: 

§ 55-26. Validity.—Every gift, grant, devise or bequest 
which, since April second, eighteen hundred and thirty- 
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nine, has been or at any time hereafter shall be made for 
literary purposes or for the education of white persons 
within this State and every gift, grant, devise or bequest 
which, since April tenth, eighteen hundred and sixty-five, 
has been or at any time hereafter shall be made for literary 
purposes or for the education of colored persons within this 
State, and every gift, grant, devise or bequest made hereafter 
for charitable purposes, whether made in any case to a 
body corporate or unincorporated, or to a natural person, 
shall be as valid as if made to or for the benefit of a certain 
natural person, except such devises or bequests, if any, as 
have failed or become void by virtue of the seventh section 
of the act of the General Assembly passed on April second, 
eighteen hundred and thirty-nine, entitled “an act concerning 
devises made to schools, academies, and colleges.” Nothing 
in this section shall be so construed as to give validity to any 
devise or bequest to or for the use of any unincorporated 
theological seminary. (Code 1919, § 587.) 

B. On pages 17-20 of her brief appellant lays great emphasis 
upon the change in the wording of Sec. 1420 of the Code of 1887 
from that of Sec. 2 of Chapter 77 of the Code of 1873 and states 
that “it was doubtless prompted by Kain, Bishop of Wheeling 
v. Gibboney , Exor., 11 Otto 362, 25 L. Ed. 813, decided in 1879, 
which was a devise to the predecessor of Kain, as trustee, under 
a Virginia will probated there, for the use of an unincorporated 
body of sisters.” There is no authority whatsoever, in fact or 
in law, for this statement. 

Kain V. Gibboney simply recognized and followed the common 
law of Virginia as previously stated at the beginning of this part 
of our brief: Except as changed by statute a charity, educational, 
religious, or otherwise, made to an unincorporated body, is invalid 
upon the ground of indefiniteness and uncertainty. The appel¬ 
lant's assertion that this case prompted the change by the legisla¬ 
ture in the wording of Section 1420 of the Code of 1887 from 
the wording of Section 2 of Chapter 77 of the Code of 1873 is 
entirely unwarrented. Kain v. Gibboney neither announced nor 
indicated a new doctrine, and the statute as it stood in 1873 
was in no way enlarged or strengthened by the changes in its 
style made in 1887. How could words, “to or for the use of any 
unincorporated theological seminary”, strengthen the section 
which formerly read parenthetically “other than for the use of 
a theological seminary”? 
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At the risk of repetition we must quote again these two statutes 
in order to facilitate a comparison of their phraseology. 

Code of 1873 Code of 1887 


Gifts, devises, &c., for purposes 
of education, when valid. 

2. Every gift, grant, devise or 
bequest which, since the second 
day of April, in the year one 
thousand eight hundred and 
thirty-nine, has been, or at any 
time hereafter shall be, made 
for literary purposes, or for the 
education of white persons 
within this state (other than 
for the use of a theological 
seminary), and every gift, 
grant, devise or bequest which, 
since the tenth of April, in the 
year one thousand eight hun¬ 
dred and sixty-five, has been, or 
at any time hereafter shall be, 
made for literary purposes, or 
for the education of colored per¬ 
sons within this state (other 
than for the use of a theological 
seminary), whether made in 
either case to a body corporate 
or unincorporated, or to a nat¬ 
ural person, shall be as valid 
as if made to or for the benefit 
of a certain natural person, ex¬ 
cept such devises or bequests, 
if any, as have failed or become 
void by virtue of the seventh 
section of the act of assembly 
passed on the said second of 
April, eighteen hundred and 
thirty-nine, entitled an act con¬ 
cerning devises made to schools, 
academies and colleges: pro¬ 
vided, that the re-enactment of 
this clause shall not be con¬ 
strued to interfere with or af- 


Sec. 1420. Validity of gifts, de¬ 
vises, &c., for purposes ' of edu¬ 
cation .—Every gift, grant, de¬ 
vise, or bequest which, since 
the second day of April, in the 
year one thousand eight hun¬ 
dred and thirty-nine, has been, 
or at any time hereafter shall 
be, made for literary purposes, 
or for the education of white 
persons within this state, and 
every gift, grant, devise, or be¬ 
quest which, since the tenth of 
April, in the year one thousand 
eight hundred and sixty-five, 
has been, or at any time here¬ 
after shall be, made for literary 
purposes, or for the education 
of colored persons within this 
state, whether made in either 
case to a body corporate or un¬ 
incorporated, or to a natural 
person, shall be as valid as if 
made to or for the benefit of 
a certain natural person, except 
such devises or bequests, if any 
as have failed or become void 
by virtue of the seventh section 
of the act of assembly passed 
on the said second of April, 
eighteen hundred and thirty- 
nine, entitled an act concerning 
devises made to schools, acad¬ 
emies, and colleges. Nothing in 
this section shall be so con¬ 
strued as to give validity to any 
devise or bequest to or for the 
use of any unincorporated theo¬ 
logical seminary. 
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feet rights heretofore vested or 
which may be involved in any 
suit now pending in the courts 
of this commonwealth. 

Chapfer 523 of the Acts of Assembly of 1883-84 was “An Act 
to revise and digest the Code and Statutes of Virginia.” It 
provided for the election by the General Assembly of three per¬ 
sons to revise the code and general statutes of the Commonwealth 
and injoined that: 

“In performing this duty, they shall suggest such contradic¬ 
tions, omissions, or imperfections as they may discover in 
the statutes, and the mode in which the same may be recon¬ 
ciled, supplied, or amended without producing a radical 
change in the present system of statute laws of this state 

The Code of 1887 was the product of the labors of these revisors. 
We have quoted Section 1420 above. This section did not, as 
alleged by appellant, place unincorporated theological seminaries 
on the same footing as incorporated ones. The act still excepted 
from its validating effect devises or bequests to or for the use 
of any unincorporated theological seminary. The revisors made 
no change in the law. Devises and bequests to incorporated 
seminaries had always been valid in Virginia, and those to 
unincorporated seminaries had never been valid under the com¬ 
mon law and had never been validated by statute. The change 
made in the Code of 1887 was purely stylistic and was for the 
purpose of clarity and understanding. 

In the annotated margin beside the section in the Code of 1887 
the only case which is cited is “80 Va. 718”, which is Protestant 
Episcopal Education Society v. Churchman's Reps., supra. There 
is no mention of Kain v. Gibboney, 11 Otto 362 (1879), and the 
only authority that this change by the codifiers was prompted by 
Kain v. Gibboney is the bold and unsupported statement of the 
appellant. 

Actually Kain v. Gibboney has no bearing nor does it shed any 
light upon the instant case. The bequest in that case was “ ‘To 
Richard V. Wheelan, Bishop of Wheeling, Ohio or his successor 
in said dignity,” the testatrix adding “who is hereby constituted 
a trustee for the benefit of the community (previously described 
as a religious community attached to the Roman Catholic Church) 
of which I may die a member, the said property or money to be 
expended by the said trustee for the use and benefit of said 
community.’ ” Recognizing that the bequest was to an individual 


27 


as trustee and that the beneficiaries composed an unincorporated 
association, Mr. Justice Strong in the opinion of the Court stated: 
“Conceding, however, that it is a charitable bequest, it is a 
Virginia gift, by a Virginia will, and in that State charities, in 
general, are not upheld to any greater extent than ordinary trusts 
are.” The Court then proceeded to review Baptist Association 
V. Hart, supra; GaUego V. Attorney General; Seabum V. Sedbum, 
supra; Section 8 of Chapter 76 of the Code of 1873; the Act of 
April 2, 1839 (previously quoted); and Chapter 80 of the Code 
of 1860. The conclusion was then reached that “the general law 
of the State is recognized to be as asserted in GaUego v. Atty. 
Gen. The bequest now under consideration, therefore, cannot be 
sustained as a charity.” 11 Otto at 369. 

To clear up any further confusion which might result from 
the discussion in appellant’s brief (pp. 18-20) of Kain v. Gib- 
honey, it may be well to quote in full Section 8 of Chapter 76 of 
Code of 1873 referred to on p. 19 of appellant’s brief: 

“8. Every conveyance, devise or dedication, shall be valid, 
which, since the first day of January, seventeen hundred 
and seventy-seven, has been made; and every conveyance 
shall be valid which hereafter shall be made of land for the 
use or benefit of any religious congregation, as a place for 
public worship, or as a burial place, or a residence for a 
minister, or for the use or benefit of any church, or religious 
society, or a residence for a bishop, or other minister or 
clergyman, who, though not in special charge of a congrega¬ 
tion, is yet an officer of such church or religious society, and 
employed under its authority and about its business; and the 
land shall be held for such use or benefit, and for such pur¬ 
pose, and not otherwise.” 

It was this statute which Seaburris Ex*or. v. Seabum, 15 Gratt. 
(64 Va.) 423, held did not authorize a devise of land for the use 
of a religious corporation, but only a conveyance by deed. Kain 
v. Gibboney, 11 Otto at 367-368. Sedbum V. Sedbum is not con¬ 
cerned with the Act of April 2, 1839, and its progeny, nor does 
Kain v. Gibboney so intimate. 

Appellant points to a West Virginia case, Bible Society v. 
Pendleton, 7 W. Va. 79 (1873), which, of course, is not controlling 
precedent in Virginia, and by it attempts to lend weight to her 
contention that a bequest to an incorporated theological seminary 
is invalid in Virginia. (Appellant’s Br. 22). Here again, however, 
the bequest was not to an incorporated school, and actually it 
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was to be used “toward the founding of an academy in or near 
the town of Martinsburg, to be under the control and direction 
of the Presbytery of Winchester, (Old School).” 

In a further effort to strengthen her position appellant quotes 
in part from 1 Harrison, Wills and Administration (1927) 434 
(Appellant’s Brief 22-23). Omitted from the first quotation on 
page 23 of Appellant’s Brief, however, are the two sentences con¬ 
tained in the same paragraph and immediately following those 
quoted. They read as follows: 

“It can be noted, however, in regard to theological seminaries 
that the exception contained in the statute has reference only 
to such testamentary dispositions as rest on the doctrine of 
charitable uses. In Roy v. Rowzie a gift to an incorporated 
theological seminary for the purposes of its incorporation 
was held as valid as a gift to any other corporation for its 
corporate purposes.” 

-Judge Harrison thus does not take a stand contrary to appellee’s 
and to an unbroken line of Virginia decisions from Gallego’s 
Ez’ors. V. The Attorney General, 3 Leigh (30 Va.) 450 (1832) 
through Moore V. Perkins, 169 Va. 175, 192 S.E. 806, (1937), 
namely, that charitable bequests to an incorporated body, includ¬ 
ing a theological seminary, for the general purposes of its in¬ 
corporation are valid and will be upheld. 

We have shown that no enabling act was needed to allow an 
incorporated theological seminary to take a testamentary gift. 
The enabling statute itself (§ 55-26 of the Virginia Code of 1950) 
recognizes this rule and says: 

“Nothing in this section shall be so construed as to give 
validity to any devise or bequest to or for the use of any 
unincorporated theological seminary.” 

The word incorporated theological seminary cannot be read into 
this sentence of the statute. The appellant, however, contends 
that devises and bequests to an incorporated theological seminary 
are invalidated by the previous clause of the statute: 

“except such devises or bequests, if any, as have failed or 
become void by virtue of the seventh section of the Act of 
the General Assembly passed on April second, eighteen 
hundred and thirty-nine, entitled ‘an act concerning devises 
made to schools, academies, and colleges’.” 

The language, as the District Court recognized, is in the past 
tense, “have failed or become void.” It does not refer to such 
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devises or bequests as shall fail or become void in the future 
because such failure could not happen after the Code of 1849 
eliminated the requirement of the seventh section of the Act of 
April 2, 1839, as to the incorporation of unincorporated schools 
by the legislature. 

Let us again quote in full the seventh section of the Act of 
April 2, 1839: 

“7. And be it further enacted, That at the term next ensuing 
the admission of such will to probate, or next ensuing the 
reception of the said copy of the will and certificate of the 
probate aforesaid, the said court shall report the case to 
the legislature, together with the report of the commissioner 
or commissioners appointed to ascertain the value of the 
subjects, or estate devised or bequested, with any other 
matter it may think proper. And if the legislature shall 
refuse at its next session, or fail within two successive ses¬ 
sions after the reception of the said report from the court 
aforesaid, to incorporate such school, academy or college, 
the said devise or bequest shall fail and be void. But no act 
incorporating such school, academy or college, shall take 
away any right of the heirs or distributees to impeach the 
validity of such devise or bequest, which they would have 
had if it had been given or made to any natural person or 
body incorporated at the time of making the devise or be¬ 
quest ; Provided, That nothing in this act contained shall be 
so construed as to give validity to any devise or bequest to 
any theological seminary.” (Italics ours.) 

Kelly v. Love's Adm'r., 20 Gratt. (61 Va.) 124, discusses this 
Section and its elimination in the codes after 1849 and says: 

“It was the duty of the courts to report such cases to the 
Legislature; but the validity of the devise or bequest was 
not dependent upon a compliance by the courts with the 
requirements of the statute. Their validity was clearly and 
unequivocally established by the provisions of the 1st section, 
before cited, subject only to the exception contained in the 
seventh section. That exception applies, and only applies, 
to those cases in which the Circuit Court has certified a copy 
of the will to the Legislature, and the latter has refused or 
failed to incorporate the school within the period prescribed. 
This construction is confirmed by the language of the 2d 
section of ch. 80 of the Code of 1860, which declares that 
any gift, grant or devise, made since April 1839, for literary 
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purposes, shall be valid, except such devises or bequests 
as have failed or become void by virtue of the 7th section of 
that act. 

“According to the legislative view, there was a class of 
devises and bequests invalid under the act of 18S9; but they 
were those only provided for in the 7th section; cases which 
had been reported by the courts to the Legislature , and had 
failed to take effect by reason of the refusal or failure of 
the Legislature to pass an act of incorporation. 

“But if, as is contended, it is the true construction of the 
act of 1839, that those devises and bequests for literary 
purposes, only are valid which have been accepted by the 
Legislature, I think such acceptance is found in the provi¬ 
sions of the 2d section, chapter 80, of the Code 1860, already 
cited. By that section, the Legislature relinquished the right, 
previously reserved to the State, of determining whether it 
would or would not accept the devises and bequests for 
literary purposes made since 1839; and declared its pleasure 
to be, that all such devises and bequests should be valid, 
except those only which had become void by the provisions 
of the 7th section of that act. This legislation operated as 
a general act of acceptance in all cases, and instead of a 
special acceptance in each particular case. The heirs could 
not complain of such legislation, as it took nothing from 
them; their rights having been already divested under the 
provisions of the 1st section of the act of 1839.” 20 Gratt. 
(61 Va.) at 132-33. 

Under this construction the language of the present statute 
is “plain, clear and unambiguous”. The requirement of Section 
7 of the Act of April 2, 1839, was eliminated from the Code of 
1849, and the proviso “That nothing in this act contained shall 
be so construed as to give validity to any devise or bequest to 
any theological seminary”, retained parenthetically in the codi¬ 
fication of 1849 as “other than for the use of a theological semi¬ 
nary.” Those devises and bequests, and only those, nullified 
because of the failure of the legislature to act were to remain 
void. 

It is well settled in Virginia that indefinite charities to an in¬ 
corporated body having the same corporate functions as the 
purpose of the testator’s gift are valid. There is no need to labor 
this point further. In addition to the cases which we have 
previously discussed, see Fifield V. Van Wyck, 94 Va. 567, 568-570, 
27 S.E. 446, (1897); Jordan v. Universalist Trustees, 107 Va. 79, 
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81-85, 57 S.E. 652, (1907) ; 3 Michie's Jurisprudence of Virginia 
and West Virginia 872-873, 881, 883. 

In short, an incorporated theological seminary in Virginia 
could take by devise or bequest at common law, could take after 
the passage of the Act of April 2, 1839, and can take today. 

C. In discussing two of the cases upon which we rely, Protestant 
Episcopal Education Society v. Churchman, 80 Va. 718 and 
Trustees v. Guthrie, 86 Va. 125, 10 S.E. 318, appellant attacks 
only the dicta of these two cases, which dicta was disaffirmed 
by the Supreme Court of Appeals of Virginia in Fifield v. Van 
Wyck, 94 Va. 557 (1897) and subsequent cases. These dis¬ 
avowed dicta attempted to overrule GaUego v. Attorney General 
and bring Virginia into line with the great majority of Ameri¬ 
can jurisdictions as to the validity of charitable trusts to indi¬ 
viduals and unincorporated bodies. In Fifield v. Van Wyck, 
94 Va. 557, 27 S.E. 446, (1897), the Court refused to follow the 
lead urged in the Churchman and Guthrie cases and persisted in 
its adherence to the doctrine of GaUego v. Attorney General and 
the cases which followed it based on the discarded Baptist 
Association v. Hart, 4 Wheat. 1. Fifield v. Van Wyck said that 
in Churchman and Guthrie “There was no necessity for any ex¬ 
pression of opinion upon the subject.” “We are unwilling to hold 
that this line of decisions, running back over a period of more 
than fifty years, was overturned by expressions of opinion in 
the Churchman and Guthrie cases, not necessary to their deci¬ 
sion.” 94 Va. at 570. 

Fifield v. Van Wyck, however, did not overrule the actual 
holdings of the Churchman and Guthrie cases nor did it in any 
way question their holdings. Speaking of the Churchman and 
Guthrie cases it said: 

“The record in each case showed, in the opinion of the 
court, that the bequest was to a corporation, and for pur¬ 
poses within the scope of its corporate powers and duties, 
and distinctly defined. In those cases the beneficiaries were 
certain, the purposes of the trust clearly defined, and within 
the corporate powers of the legatees. In this case, as we 
have seen, the beneficiaries are uncertain, the purposes of 
the trust wholly undefined, and the discretion of the trustees 
practically without limit.” 94 Va. at 568. 

Appellant says that the only question in Roy’s Ex’or. v. Rowzie, 
25 Gratt. (66 Va.) 599 (1874), was the right to take of a theo¬ 
logical seminary incorporated under the laws of a state other 
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than Virginia, and that the reference in the opinion to any other 
law of Virginia was obiter dicta. The Court, however, stated 
the contention of counsel at the outset of the opinion: 

“The appellees contend that our law prohibits any bequest 
to a theological seminary, whether it be in or out of the 
state, while the appellants contend that our law does not 
prohibit a bequest to an incorporated theological seminary, 
authorized by its charter to take and hold property, whether 
such corporation be in or out of the state.” 25 Gratt. (66 
Va.) at 607. 

It was in answer to this argument that the rule was laid down 
that the law of Virginia permitted bequests and devises to 
incorporated theological seminaries regardless of whether they 
were Virginia corporations or corporations of another state. 
Said the Court at 25 Gratt. (66 Va.) 599, 612: 

“If the law of Virginia prohibited a bequest to a theological 
seminary, wherever situate, and whether incorporated or 
not, then, certainly, such a bequest would be invalid, no 
matter where the object might be located, whether in or out 
of the state. But we have seen that our law prohibits such 
a bequest to no such seminary, except in the single case of 
a bequest which is indefinite and uncertain, and therefore 
void on the principles of the common law.” 

No part of the opinion of Roy's Ex’or. v. Rowzie has ever been 
criticized or questioned by the Supreme Court of Appeals of 
Virginia. 

In Jordan v. Universalist Trustees, 107 Va. 79, 57 S.E. 652, 
(1907), the testator in his will gave his house and lot to his wife 
and son for their lives and upon the death of the survivor the 
house and lot were “to go to the Trustees of the Universalist 
General Convention, and by them to be sold and the money 
applied to mission work in the United States of America.” The 
trial court found that the object of the testator’s bounty was the 
Universalist General Convention, a body corporate under the 
laws of the State of New York and held the devise a valid dis¬ 
position of the testator’s property. On the appeal it was argued 
to the Supreme Court of Appeals that: 

“The contention of appellant is that the disposition of real 
estate must be made in accordance with the laws of the 
place in which it is situated, and that a devise of land to a 
corporation for the uses declared in the clause of the will 
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under consideration is contrary to the public policy of this 
State, and therefore null and void-” 107 Va. at 81. 

In rejecting this argument the Court once again reviewed 
the cases and quoted extensively from Roy v. Rowzie. Its con¬ 
clusion was in the following words: 

“A like result was reached in Trustees v. Guthrie, 86 Va. 
125, 10 S.E. 318, 6 L.R.A. 321; and in Fifield V. Van Wyck, 
94 Va. 557,27 S.E. 446, 64 Am. St. Rep. 745, the whole subject 
was reviewed, the doctrine of GaJlego’s Ex'ors. v. Attorney 
General re-affirmed, and the dicta disapproving that decision 
which appear in the opinions in 80 and 86 Va., above cited, 
were in terms disapproved, though the correctness of the 
decision in each of those cases was not questioned. While 
the provisions of the will in Fifield v. Van Wyck, supra, 
were held to be too indefinite to be enforced by a court of 
equity, there is no intimation or suggestion that a devise to 
a corporation for purposes within the scope of its powers 
and duty would be held void. That case merely maintains 
that the doctrine asserted in GaUego’s Ex’ors. v. Attorney 
General, is the law of this State, except and until it is or 
shall be modified by the legislature; and that our courts of 
chancery will not undertake to enforce indefinite charities. 

“In the still more recent case of Jordan’s Admx. v. Rich¬ 
mond Home for Ladies, 106 Va. 710, 56 S.E. 730, the whole 
subject was elaborately reviewed, both as to the decisions 
and the statute law in force in this State, and the conclusion 
reached that a bequest to a corporation for the general pur¬ 
poses of its incorporation was not uncertain in any respect. 

“We are of opinion that there is no error in the decree of 
the Circuit Court, which is affirmed.” 107 Va. at 85. 

Moore v. Perkins, 169 Va. 175,192 S.E. 806 (1937), moreover, 
is of no comfort to the plaintiff. The testamentary clause in 
question in that case read as follows: 

“All money remaining from above mentioned sale I wish 
to be administered by Rev. W. T. Moore, my present Pastor, 
in whom I place full authority and power to act as follows. 
I wish him to place said money in a safe place where it will 
draw a reasonable interest, said interest to be paid by said 
W. T. Moore to the Methodist Church South for missionary 
work where he thinks it will do the greatest good. In the 
event of the death of W. T. Moore I ask that Rev. M. P. 
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Carico take his place, but if W. T. outlives M. P. Carico, 
W. T. Moore may appoint his successor.” 169 Va. at 177. 

At the very outset of its opinion the Court set out the guiding 
principle which it would follow in passing upon the validity of 
this clause: 

“The mere statement of the assignments of error is an 
admission that the bequest is invalid unless validated by 
statute, or a corporation is the ultimate beneficiary (italics 
ours). It is well settled in this Commonwealth, by decisions 
running back more than a hundred years, that a trust for 
indefinite beneficiaries, if the named trustee is an individual 
or an unincorporated body, is invalid unless expressly vali¬ 
dated by statute.” 169 Va. at 177. 

The Court then proceeded to hold that this bequest was not 
validated by statute, nor was a corporation intended to be the 
beneficiary. 

The chief question in the case was whether the amendment of 
1914 to section 587 of the Code of 1919 (as indicated on page 23 
of our brief), now section 55-26 of the Code of 1950, validated all 
religious gifts. The Court concluded that in view of the other 
provisions of the Code specifying how and in what amounts 
church property should be held, this change in section 587 did 
not have the effect to validate all religious donations. The 
Court states: 

“But, as pointed out above, section 587 deals primarily, 
with charitable trusts for literary and educational purposes. 
The phraseology of the statute, as originally drawn, has 
been maintained through the successive re-enactments of 
the legislature since 1839. Some of the restrictions imposed 
upon trusts for religious purposes have been eliminated 
from time to time, but some still remain and are found in 
the Constitution and in chapter 7 of the Code of 1919. It 
could hardly be the intent of the legislature, in the use of 
the words ‘charitable purposes,’ as set forth in section 587, 
to remove all restrictions upon trusts for religious purposes 
without specifically amending other sections of the Code 
dealing with that subject.” 169 Va. at 186. 

However, as pointed out above, the Court recognized that the 
bequest would have been valid if it had been made to a corporation 
for educational purposes even of a religious nature. 169 Va. 
at 177. 
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On page 40 of Appellant’s Brief, speaking of 2 Bogert on 
Trusts, sec. 322, page 1023, n. 61, appellant refers to the fol¬ 
lowing sentence in the third paragraph of this note: 

“Sections 587-590, provide for charitable trusts for educa¬ 
tional purposes except incorporated theological seminaries.” 

Professor Bogert very graciously acknowledged that “incor¬ 
porated” was a typographical error, and in the 1950 Cumulative 
Pocket Part of Volume 2 of his work made the following cor¬ 
rection : 

“61. In paragraph 3 of note 61 the exception regarding 
theological seminaries applied to ‘unincorporated’ and not 
to ‘incorporated seminaries’.” 

Ill 

The Virginia Constitution guaranteeing to all men free choice of 
religion and prohibiting the incorporation of a church or 
religious denomination does not prevent men from giving of 
their bounty to the religion of their choice but enables them so 
to give. The Constitution does not prohibit the incorporation 
of agencies by which the churches carry out their subsidiary 
functions of education, charity, missionary work and kindred 
functions. 

The Virginia Constitution, in Section 16, guarantees to all 
men the free exercise of religion, according to the dictates of 
conscience. This fundamental right was bestowed upon the 
people not to restrict but to enlarge the scope of their free 
exercise of conscience. As was said in Trustees v. Guthrie, 
86 Va. 140-142, 10 S.E. 318: 

“It is plain to the commonest understanding, that in order 
to the dissemination of the Christian truths, the education 
of men in Christian principles, and the spread of Christian¬ 
ity, the churches, of whatever faith or form of worship, 
must have, for the accomplishment of their great work, 
a secular as well as a spiritual vitality, money and property 
being essential to Christian education and to the diffusion 
of Christian knowledge, literature, and principles. In order 
to more effectually secure the great end in view, our govern¬ 
ment refers the subject of religion to the conscience of 
individuals, and leaves each sect to depend for its support 
upon free and purely voluntary contributions. Hence, while 
all effort to regulate religion by law or to impose by law 
any particular faith or form of worship or to compel any 
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one to contribute to the support of any religious sect, is 
forbidden by the Constitution, yet churches or religious 
associations are recognized and treated, though unincor¬ 
porated, as bodies entitled, under our form of government, 
to enjoy the benefits of property, which property, like that 
of all other citizens, whether individuals, associations of 
individuals, or corporations, should be protected and secured 
to them by law. And it is in recognition of this sacred right 
that our Constitution authorizes, and in the very provision 
relied upon by counsel for the appellees, the legislature to 
secure the title to church property to an extent to be limited 
by law.” . . . 

Section 59 of the Virginia Constitution provides as follows: 

“The General Assembly shall not grant a charter of in¬ 
corporation to any church or religious denomination, but 
may secure the title to church property to an extent to be 
limited by law.” 

This constitutional provision against the incorporation of 
churches in Virginia applies only to the incorporation of a de¬ 
nomination or sect. It does not apply to the branches or agencies 
by which the churches carry out their subsidiary functions of 
charity, education, missionary work, etc. As was said in Trustees 
v. Guthrie, 86 Va. 125, 10 S.E. 318: 

“From this historical review of the legislation touching 
the subject, it is perfectly clear that it never occurred to 
the legislature of Virginia that to incorporate church 
agencies, essential to the accomplishment of church work, 
was the same thing as the incorporation of the churches, 
respectively, in whose interests such corporate agencies have 
been created and still exist. Indeed, there is nothing in the 
provision of the constitution in question that could by pos¬ 
sibility give the least support to the argument that the be¬ 
quest in this case is repugnant thereto. That provision simply 
forbids the incorporation of any church or religious denomi¬ 
nation, but at the same time it authorizes the legislature to 
secure the title to church property to an extent to be limited 
by law.” 86 Va. at 138-139. . . 

“The argument that this bequest is in violation of the 
Virginia Constitution, if it proves anything, proves far 
too much for the object in view. In the light of repeated 
enactments of the Virginia legislature, incorporating 
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agencies for the carrying on church work, it would prove 
either that the Virginia legislature has habitually violated 
the Constitution by incorporating similar church agencies, 
or that the unquestioned legislative policy has been to in¬ 
corporate all churches by the incorporation of such agencies. 
Take, for example, the act of February 28, 1854, incorporat¬ 
ing the Protestant Episcopal Theological Seminary, pre¬ 
scribing as its property limit two hundred and fifty acres of 
land and two hundred and fifty thousand dollars’ worth of 
property; the act of December 20, 1855, incorporating the 
Union Theological Seminary, belonging to the Presbyterian 
church, and fixing the same property limit; the act of 
January 8,1875, incorporating the trustees of the Protestant 
Episcopal Education Society in Virginia, and limiting its 
property to two hundred and fifty thousand dollars. Each 
of these is but a corporate agency for the accomplishment of 
church work; . . . ” 86 Va. at 140 thru 142. 

In Article I of Chapter 2 of title 57 of the Virginia Code of 
1950 are the provisions by which the General Assembly has 
' secured the title to church property and limited the amount and 
manner in which this church property may be held. (Title 57-3— 
Section 57-17 of the Virginia Code of 1950). 

In Brooke v. Shacklett, 13 Gratt. (54 Va.) 301, it was held 
that these provisions for the holding of church property apply 
only to religious congregations in the limited and local sense of 
the term, that is, for the members of those religious congregations 
who from their residence at or near the place of public worship 
may be expected to use it for such purpose. In other words, 
the words “church” or “religious congregation” as used in the 
statute are used in a local sense only as distinguished from a 
general or denominational meaning. See Moore V. Perkins. 169 
Va. 175, at 181-182, 192 S.E. 806. 

rv 

The appellee still operates under its original charter of 1854. The 
charter has been amended many times, but the power to take 
by bequest or devise has been extended by amendment and the 
general law and has not been contracted. No new charter has 
been issued. The corporate purposes are adequately defined. 
The appellant is estopped by her pleadings and interrogatories 
to deny that the appellee is a valid de jure corporation under 
the laws of Virginia. 
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The appellant when she filed this suit named as one party 
defendant “Protestant Episcopal Theological Seminary in Vir¬ 
ginia, a corporation.” In her complaint and in her amended 
complaint she alleged in Paragraph 4 that “The Protestant 
Episcopal Theological Seminary in Virginia, a corporation or¬ 
ganized under and by virtue of the laws of the State of Virginia, 
is one of the residuary legatees under the estate of the said 
Mary E. Maxwell, deceased.” (Appellant’s App. 3.) 

In the interrogatories filed by the appellant she asked the 
appellee whether The Protestant Episcopal Theological Seminary 
in Virginia is a non-stock and non-profit corporation. The ap¬ 
pellee in its answer to this interrogatory acknowledged that 
it is a non-stock non-profit corporation. (Appellant’s App. 60, 
62 .) 

In the closing portion of his opening argument before the 
District Court the appellant’s counsel for the first time apparently 
attacked the corporate virtue of the Seminary. As a matter of 
fact, the attack was not a frontal assault, as counsel indicated 
on oral argument that it made no difference whether the Seminary 
was a corporation de jure, de facto, or an unincorporated asso¬ 
ciation. Apparently in his brief, counsel, having declared in one 
breath that the incorporation is not valid indicates in the next 
breath that it makes no difference (Appellant’s Br. 22, 29-32). 

The appellee takes the position that it does make a difference, 
that it is a validly chartered and operating Virginia corporation, 
and therefore is authorized to take the bequest left by Miss 
Maxwell. It has been operating as a corporation for almost a 
hundred years and every year it files its annual reports and, 
according to the Clerk of the State Corporation Commission, is 
now up to date since it has already filed its annual report for 
its annual meeting held on June 6, 1951. 

As hereinbefore pointed out, the Seminary was chartered first 
in 1854 with power to hold and receive lands, money and other 
chattels and to dispose of and manage the same as might seem 
best for the Seminary and High School; to appoint professors, 
tutors and other proper officers, and to make and establish by¬ 
laws, rules and regulations consonant with the laws of Virginia 
and the United States (Appellant’s App. 27-28). Later amend¬ 
ments conferred upon the corporation the power to grant degrees 
and raised the total amount of real estate which it might receive 
and hold to 500 acres and the personal property to three million 
dollars (Appellant’s App. 32-37, 53-58). 
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Appellant contends (Appellant’s Br. 29) that the original 
charter in 1854 granted by the General Assembly itself did not 
set forth the purposes of the corporation. Actually there was no 
separate paragraph devoted entirely to purposes. But the pur¬ 
poses may be deduced clearly from the entire charter itself. 
And in determining the purposes of a corporation all the clauses 
in its charter are to be considered together and in association 
with one another in determining what the corporation may do. 
Fletcher Cyc. Corp. (Perm. Ed.) Section 100. As revealed in 
the name the original purpose was to run an Episcopal Theo¬ 
logical Seminary and High School. The purpose today is to 
run an Episcopal Seminary. The appellee admitted this in its 
answer to an interrogatory by the appellant and the appellant 
herself on p. 29 of her Brief admits appellee’s statement as to 
its obvious purpose by saying that the appellee is now estopped 
from denying that its purpose is to operate a Theological Semi¬ 
nary. 

The appellant’s admission is sustained by the decisions of 
many courts where the word “seminary” has been defined as a 
place of education, as a school, academy, college or university 
where persons, especially the young, are instructed in the several 
branches of learning to get them ready for their future employ¬ 
ment. Specifically a seminary is a school for the education of 
men for the priesthood or ministry. The origin of the word seems 
to imply a place where the seeds of education are sown and 
implanted. S9 Words and Phrases (Perm Ed.) 585, 586. 

The crystal clear nature of the purposes of a “seminary” as 
revealed in its name alone is even more clearly defined where 
the word “theological” is used preceding the word “seminary.” 
41 Words and Phrases (Perm. Ed.) 525; 1950 Pocket Part 180. 

The testator, Mary E. Maxwell, in the residuary clause in 
her will recognized and fulfilled the very purposes of the Seminary 
by providing that the income from the legacy going to the Semi¬ 
nary should be expended one-half for scholarships and one-half 
for the general expenses of the institution. Both aims are 
clearly within the general purposes of the defendant. 

The story of the founding of the Seminary in 1819, of the 
Episcopal High School in 1839, and of their subsequent union and 
incorporation together, may be found in Goodwin’s History of 
the Theological Seminary in Virginia, the DuBois Press, Ro¬ 
chester, New York (1924), and in Kinsolving’s The Story of a 
Southern School, Norman, Remington Company, Baltimore, 
Maryland (1922). Suffice it to say here that by 1854 the Seminary 
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was a flourishing institution, located on a beautiful hill near 
Alexandria overlooking Washington and the Potomac, and that 
it was engaged in its task of training candidates for the Episcopal 
ministry. By the actual work which it was doing the Seminary 
had defined its purpose and function. The General Assembly of 
Virginia in 1854, of course, was cognizant of the existence of 
the Seminary and of its object and activities for the past thirty 
or more years. Hence by the grant of a charter the Legislature 
simply gave corporate existence to an already de facto institu¬ 
tion. The Legislature, moreover, which at that time was all power¬ 
ful as to the issuance of charters, left wide discretion to the trus¬ 
tees as to the management of the affairs of the Seminary and per¬ 
mitted them to do what they judged “proper for the good govern¬ 
ment of said institution.” The only restrictions imposed was 
that their action must not be contrary to either state or federal 
law. In short the Seminary through its trustees could engage in 
any legal purpose. 

Furthermore the only power involved in the case at bar is the 
power of the Seminary to acquire property. That power and 
purpose is one of the few which is specifically and unequivocally 
set out in the charter. It may well be that the acquisition of 
property was the primary purpose in the incorporation of the 
Seminary. As an unincorporated theological seminary it could 
not receive testamentary gifts from its well wishers. There also 
may have been difficulty in the collection of subscriptions made 
to the school. Hence the charter provided that the payment of 
delinquent subscriptions could be enforced by a warrant before 
a magistrate or by motion in a court of record. There is nothing 
in the law of Virginia to prevent such a purpose. It is now 
provided by statute that whenever the ecclesiastic polity of any 
religious denomination commits to its bishop or other ecclesias¬ 
tical officer authority to administer its affairs such officer shall 
have power to acquire, hold, and convey property, both real and 
personal. Section 57-16, Va. Code of 1950. In effect such church 
official is thereby created a corporation sole for the purpose of 
acquiring and holding property in Virginia for the benefit of 
the particular religious sect. 

In 1854 when the Seminary was incorporated all charters were 
granted by the Virginia Legislature except charters for mining 
and manufacturing companies which could be granted by courts 
of proper jurisdiction. It was not until 1902 that the State 
Corporation Commission of Virginia was established pursuant 
to the authority of the Virginia Constitution of 1902. By acts of 
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Assembly passed in 1902 and thereafter the State Corporation 
Commission was created and subsequent to that date all original 
charters have been granted by the Commission and all amend¬ 
ments to outstanding charters have been issued by the Commis¬ 
sion. Acts of Assembly 1902-3-4, p. 437. Virginia Code of 1919, 
Section 3849. Virginia Code of 1950, Section 13-23. 

It is true that under the provisions of the law of Virginia 
since 1902 it has been required of a corporation getting the 
original issuance of a charter to state its purposes in a separate 
paragraph in the certificate of incorporation. Sections 13-24 and 
13-224 of the Code of Virginia of 1950. However, up to 1902 the 
Legislature in granting a charter could set forth the purposes 
of a corporation or not as it desired and could set forth the pur¬ 
poses of a corporation in any manner it desired. As pointed out 
above, in the case of the Seminary the Legislature indicated its 
purposes in its name and by giving it a right to employ teachers, 
to grant degrees and to receive and hold real and personal 
property. 

The appellant in her brief on p. 29 makes a very misleading 
and unfounded allegation by describing the 1923 amendment to 
the Seminary’s charter as a “new charter.” The amendment of 
1923 was not a new charter. It was an amendment and nothing 
more. The principal effect of the amendment was to change the 
name of the corporation from “The Trustees of the Protestant 
Episcopal Theological Seminary and High School in Virginia” 
to “The Trustees of the Protestant Episcopal Theological Semi¬ 
nary in Virginia.” The purpose of the amendment was to release 
the Episcopal High School from its unity with the Seminary and 
to allow it to go on its own individual way. The Seminary con¬ 
tinued under the original charter granted it in 1854 as is best 
shown by the language of the amendment itself (Appellant’s 
App. 42^48). The Episcopal High School then obtained its own 
new and separate charter from the State Corporation Commis¬ 
sion and has proceeded under that charter and amendments 
thereto ever since. 

The effect of an amendment is merely to change the powers 
and privileges of a corporation in accordance with the terms 
of the amendment. It does not affect the identity of a corpora¬ 
tion or create a new corporation nor does it ordinarily affect a 
corporation’s existing rights and liabilities. Fletcher Cyc. Corp. 
(Perm. Ed.) Section 8629. It is true that under Section 158 of 
the Virginia Constitution, and Section 13-39 of the Virginia 
Code of 1950, the law provides that when any corporation accepts 
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an amendment to its charter, then it “shall be conclusively 
presumed to have thereby surrendered every exemption from 
taxation, and every non-rep eatable feature of its charter and of 
the amendments thereof, and also all exclusive rights or privileges 
theretofore granted to it by the General Assembly and not en¬ 
joyed by other corporations of a similar character.” Of course, 
the Seminary like all other corporations, is subject to the general 
laws and Constitution of Virginia. But the Seminary’s right to 
take in this case does not depend upon any exemption from taxa¬ 
tion, or any non-repealable feature in its charter, or upon any 
exclusive right or privilege not enjoyed by other corporations 
of a similar character. The right to take is one common to other 
corporations of a similar nature, as the courts have long recog¬ 
nized. Gallego’s Ex’ors. v. Attorney General, 3 Leigh (30 Va.) 
450; Roy’s Ex’ors v. Rowzie, 25 Gratt. (66 Va.) 599; Protestant 
Episcopal Education Society V. Churchman’s Reps., 80 Va. 718; 
and Moore v. Perkins, 169 Va. 175, 192 S.E. 806. 

The appellee denies that, upon obtaining an amendment to 
its charter after the year 1902, a Virginia corporation must 
obtain an entirely new certificate of incorporation containing all 
the provisions required by law for corporation originally chart¬ 
ered after the year 1902. § 13-228 of the Virginia Code of 1950 
(§ 3875 of the Code of 1919) applies to non-stock corporations 
and provides in part as follows: 

“As soon as the certificate (for amendment) is issued and 
admitted to record in the office of the Commission, the 
original certificate of incorporation shall be deemed to be 
amended accordingly; but such certificate of amendment, 
change, or alteration shall contain only such provision as 
it would be lawful and proper to insert in an original certifi¬ 
cate of incorporation made at the time of making such 
amendment, change, or alteration.” 

§ 13-37 of the Virginia Code of 1950 (§ 3780 of the Code of 
1919), applying to corporations in general is to the same 
effect. A careful reading of these sections of the Virginia Code 
clearly shows that a charter may be amended section by section. 
As and when amended each section must comply with the present 
law. The statutes, however, do not require an amendment of 
the entire charter when any one section is amended, nor does 
the State Corporation Commission so require in actual practice. 
In other words, the Corporation Commission sees to it that each 
amended section complies with the present law but does not 
require the whole charter to comply with the present law. 
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It also is worthy of note that the statutes providing for the 
amendment of corporate charters do not require that the pur¬ 
poses of the corporation be listed, unless, of course, there is to 
be some change therein. Sections 13-35 - 13-37 and Sections 
13-226 - 13-228 of the Virginia Code of 1950. 

Quotation from the debates at the Virginia Constitutional 
Convention of 1902, regarding Section 158 of the Constitution 
is enlightening, as found at page 2508 and 2509. The section, 
as proposed by Committee contained the words “special or” before 
the words “exclusive rights or privileges.” On the Committee's 
recommendation, the words “special or” were stricken out with 
the following explanation being given by the Committee: 

“Our attention has been called to the fact that several of 
the principal railroads of this State have been reorganized, 
and their present existence, so far as the issuance of their 
stock and their internal organization is concerned, is based 
upon special acts providing some special method of organiza¬ 
tion, and of issuing stock, the special features of it being 
no interest at all to the public. We thought there would 
be no occasion to require that they should surrender these 
special features, provided that they did not amount to an 
exemption from taxation or to a non-repealable feature, 
and did not contain any exclusive rights. For that reason 
we ask that the words ‘special or' should be omitted, so 
that whenever a company heretofore organized desires to 
obtain an amendment to its charter it shall only be required 
to surrender any exemption from taxation and any non- 
repealable feature of its charter or any amendment thereof, 
and all exclusive rights or privileges theretofore granted.” 

This language indicates the very limited effect which the 
constitutional provision and the subsequent statutes enacted in 
accordance therewith were intended to have upon charter amend¬ 
ments. There was no intention that a corporation should invali¬ 
date its original charter or be bound to restate its purposes in 
a new form by amendment, which is the appellant's apparent 
contention here. The true and limited effect of securing charter 
amendments after 1902 is discussed in several Virginia cases. 
Winfree v. Riverside Cotton Mills, 113 Va. 717, 75 S.E. 309; 
Commonwealth v. Portsmouth Gas Co., 132 Va. 480,112 S.E. 792; 
Craddock-Terry Co. v. PoweU, 181 Va. 417, 25 S.E. 2d. 363. 

The appellant apparently seeks to argue further that by amend¬ 
ing its charter, the Seminary brought itself within the provisions 
of Section 587 of the Code of 1919, being Section 55-26 of the 
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Virginia Code of 1950. The answer to this argument is that 
the section in question never applied to an incorporated theologi¬ 
cal seminary, either in its original form as contained in the Act of 
April 2,1839, or in its present form as contained in Section 55-26 
of the present Code. If this section does not apply to the de¬ 
fendant at all, then of course, it does not apply to the defendant 
either with its charter granted and amended by the Legislature 
before 1902, or with its charter amended by the State Corpora¬ 
tion Commission after 1902. As emphasized throughout this 
brief, the Act of April 2, 1839 and its successors have simply 
validated certain gifts to unincorporated bodies, which were 
already valid when made to incorporated bodies. 

“This section (§ 587 of the Code of 1942, § 55-26 of the 
Code of 1950) was again construed in Roy vs. Rowzie, 25 
Gratt. (66 Va.) 599, wherein was involved the validity of 
a bequest to an incorporated theological seminary in South 
Carolina. At that time the section excluded theological 
seminaries from the terms of its provisions. The court up¬ 
held the bequest on the ground that the gift was to a 
corporation for a purpose within its charter powers . . .” 
Fitzgerald v. Doggett's Ex 7 or., 115 Va. 112, 125 (1930). 
This is the statement from Fitzgerald v. Doggett's Ex 7 or. to which 
appellant refers on pp. 31-32 of her Brief. 

As pointed out above, in many Virginia cases the ratio deci¬ 
dendi of the decisions was the very point that charitable devises 
or bequests in Virginia to an incorporated body are valid, and 
are not antagonistic to any statute. Such was the holding in Roy 7 s 
Ex'ors. v. Rowzie, 25 Gratt. (66 Va.) 599 (1874). Such was the 
decision in Protestant Episcopal Education Society v. Church¬ 
man's Reps., 80 Va. 718 (1885). Such was the decision in Trus¬ 
tees v. Guthrie, 86 Va. 125, 10 S.E. 318 (1889), and such was 
the decision in Fitzgerald v. Doggett's Executor, 155 Va. 112, 
155 S.E. 129 (1930). Moreover, in every Virginia decision cited 
by the plaintiff or the defendant where a particular charitable 
bequest has been held invalid the courts have recognized that 
it would have been valid had it been made to an incorporated 
body. Gallego's Ex'ors. v. The Attorney General, 3 Leigh (30 Va.) 
450; Fifield V. Van Wyck, 94 Va. 557, 27 S.E. 446; and Moore V. 
Perkins, 169 Va. 175, 192 S.E. 806. 

The Virginia decisions to this extent, do no more than apply 
general principles of law which had been long recognized. 

The authority of a corporation to take and own personal 
property may be given by the direct words of its charter or by 


45 


statute but an express grant of power is not indispensable as 
it is an inherent right of a corporation. Fletcher Cyc. Corp. 
(Perm. Ed.) Section 2781. 

Indeed in the exercise of its power to acquire property a cor¬ 
poration is not ordinarily restricted to any particular mode of 
acquisition. All the usual and customary methods of obtaining 
the property are as a rule open to it. Furthermore, unless ex¬ 
pressly prohibited from doing so, it may take a gift or bequest 
of property. Fletcher Cyc. Corp. (Perm. Ed.) Section 2781, 
citing Protestant Episcopal Education Society v. Churchman, 80 
Va. 718, and Rivanna Nav. Co. v. Dawson, 3 Gratt. 19 (1846). 

The appellee states as it has stated before that the appellant 
has not cited and cannot cite one Virginia decision holding that 
a devise to a corporation for charitable purposes of the corpora¬ 
tion is invalid or is antagonistic to any statute of the Common¬ 
wealth. Hence the bequest in the instant case should be upheld. 

V 

The affidavits of the appellee may be considered by the Court 
inasmuch as they have not been denied by the appellant. We 
feel that this point has been covered in our summary of issues 
on page 4 of this brief and no further discussion will be devoted 
to it. 


VI 

Objection to the capacity of this corporate seminary to take under 
the will of a decedent can be made only by the Commonwealth 
of Virginia, and in no event should the intent of the testatrix 
be defeated. 

A. The General Assembly of Virginia granted a charter to 
the Protestant Episcopal Theological Seminary in 1854, and by 
its charter the Seminary was empowered to receive and hold 
property of all kinds. No restriction of any kind was placed 
upon the manner by which the Seminary received property. Since 
1854 the Seminary has been the recipient of many testamentary 
gifts both large and small from decedents domiciled in Virginia, 
the District of Columbia, and other jurisdictions (Appellant's 
App. 20-26). Yet never has the State of Virginia questioned 
the right or power of the Seminary to take by will. Appellant, 
nevertheless, contends that the instant bequest is in contraven¬ 
tion of the public policy of Virginia because it is a testamentary 
gift to an incorporated theological seminary. 
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The validity of this bequest, therefore, cannot be questioned by 
individuals. Only the Commonwealth of Virginia in her sov¬ 
ereign capacity can object to the exercise by a body incorporated 
under her laws of the power to receive and enjoy testamentary 
gifts. 

“In the absence of a clear expression of legislative inten¬ 
tion to the contrary, a conveyance of real estate to a cor¬ 
poration for a purpose not authorized by its charter is not 
void, but voidable, and the sovereign alone can object. 
Neither the grantor nor his heirs nor third persons can 
impugn it upon the ground that the grantee has exceeded its 
powers.” Kerfoot v. Farmers & Merchant Bank, 218 U. S. 
281, 286 (1910). 

See also Langham’s Estate V. American Nat . Bank, 165 F. 2d 968 
(1948). 

If the receipt of this bequest by the Seminary is ultra vires 
the act is not void but merely voidable at the instance of the 
state. The competency of this corporation in this respect cannot 
be attacked by heir of the testatrix; only the state in a direct 
proceeding instituted for the purpose can raise the objection. See 
Hubbard V. Worcester Art Museum, 179 Fed. 406. 

B. Moreover there is no doubt but that this bequest is valid 
under the laws of the District of Columbia, the domicile of the 
testatrix. Gilbert v. Beach, 42 F. Supp. 168 (1941), affirmed, 73 
App. D. C. 160, 133 F. 2d 50 (1943) and cases there cited. 
Why then should equity permit the declared intent of this testa¬ 
trix to fail? “The court of a testator’s domicile has sometimes 
upheld devise on tracts locally enforceable but not enforceable 
in the state where they were to be administered.” Beach V. Gil¬ 
bert, 78 App. D. C. 160, 133 F 2d 50, at 51. 

This fund could be administered in the District of Columbia for 
the benefit of the Seminary by trustees appointed in the District. 
See Fitzgerald v. Doggett’s Ex’or., 155 Va. 112, 155 S. E. 129 
(1930). In Literary Fund V. Dawson, 10 Leigh (37 Va.) 147, the 
Supreme Court of Appeals of Virginia allowed the executors of 
a decedent’s estate a reasonable time to procure an act of the 
state legislature authorizing a corporation to take the fund be¬ 
queathed to it. See also Pirkey v. Grubb's Ex’or., 122 Va. 91, 
94 S. E. 344 (1917). In the event that it deem it necessary the 
Court could follow a course of action similar to one of these 
which have been suggested. As was said by Associate Justice 
Laws in Gilbert V. Beach, 42 F. Supp. 168 at 173: 
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“* * *. The court of the District of Columbia, testator’s 
domicile, finds a will of its citizen, proper in all respects, ac¬ 
cording to its laws. It is the duty of the court to give effect 
to the testator’s wishes, if possible. Having found the laws 
of its own jurisdiction approve the provisions of this chari¬ 
table trust, the court looks to the laws of the places where 
the provisions are to be carried out. Perhaps it is true thole 
laws formerly did not provide the means of administering 
or supervising trusts of this character. But they now do. 
Moreover, trusts of this character are favored in those juris¬ 
dictions. What possible reason, then, can be advanced to 
frustrate testator’s avowed wishes? No rule of law is of¬ 
fended, the objects are laudable in all the jurisdictions con¬ 
cerned, there are present means of bringing about adminis¬ 
tration of the trust in all jurisdictions where they are to be 
carried out, there are courts available to supervise them. 
Under these circumstances, reason and logic compel the 
sustaining of the trust.” 

CONCLUSION 

For the foregoing reasons the judgment of the district court 
should be affirmed. 


Respectfully submitted, 

Gardner L. Boothe, 
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505 King Street, 
Alexandria, Virginia; 
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APPENDIX 


Virginia Code of 1950: 

§13-19. General powers of corporations. —Every corporation 
of this State shall have power: 

* * • 

(4) To contract and be contracted with, to purchase, hold, 
and grant such real and personal estate as the purposes of the 
corporation shall require, and all other real estate which shall 
have been bona fide conveyed or mortgaged to the corporation, or 
for its benefit, by way of security, or in satisfaction of debts, or 
purchased at sales upon judgment or decree obtained for such 
debts; and to mortgage or pledge, or convey by way of deed of 
trust, or otherwise encumber any such real or personal estate 
as is mentioned in this paragraph, together with the franchise of 
such corporation, in whole or in part. The power to hold real 
and personal estate shall include the power to take the same by 
gift, devise, or bequest. 

• * * 

(12) To exercise all other powers granted to corporations gen¬ 
erally by the laws of this State. (Code 1919, §3777; 1922, p. 
783; 1928, p. 1004; 1938, p. 488; 1946, p. 111.) 

§13-224. When corporate existence commences; powers of 
corporation. —As soon as the charter has been so issued and ad¬ 
mitted to record by the Commission in its office, the persons who 
signed and acknowledged the certificate and such other persons 
as may be associated with them according to the provisions of 
law, or of their charter, and their successors, shall be a body 
politic and corporate by the name set forth in the certificate; and 
as such shall have power: 

* * * 

(7) To take and to hold by gift, purchase, grant, devise or 
bequest, any property—real, personal, or mixed—and to dispose 
of the same at pleasure. 


* • * 

In addition, such corporation shall exercise any corporate 
powers necessary to the exercise of the powers above enumerated 
and given, and shall have all the general powers and be subject 
to all the general restrictions and liabilities conferred and im¬ 
posed by this chapter, and by the general laws of this State ap¬ 
plicable thereto. (Code 1919, §3874; 1944, p. 9.) 
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§13-37. When amendment effective; content; when new stock 
certificates required .—As soon as such certificate is issued and 
admitted to record by the Commission the original certificate or 
articles of association shall be deemed to be amended accordingly, 
but such certificates of amendment, alteration or extension shall 
contain only such provisions as would be allowable or proper to 
be contained in the original certificate or articles of association 
if made at the time of making such amendment, alteration or 
extension. * * * (Code, 1919, §3780; 1920, p. 490; 1922, p. 626; 
1926, p. 932; 1928, p. 1158; 1934, p. 72; 1936, pp. 293, 754; 1938, 
p. 446.) 

§13-228. Recordation of amendment in court clerk?s office .— 
* * * As soon as the certificate is issued and admitted to record 
in the office of the Commission, the original certificate of incor¬ 
poration shall be deemed to be amended accordingly; but such 
certificate of amendment, change, or alteration shall contain 
only such provisions as it would be lawful and proper to insert 
in an original certificate of incorporation made at the time of 
making such amendment, change, or alteration. (Code 1919, 
§3875; 1918, p. 178; 1926, p. 120; 1942, p. 478.) 

§55-26. Validity .—Every gift, grant, devise or bequest which, 
since April second, eighteen hundred and thirty-nine, has been 
or at any time hereafter shall be made for literary purposes or 
for the education of white persons within this State and every 
gift, grant, devise or bequest which, since April tenth, eighteen 
hundred and sixty-five, has been or at any time hereafter shall 
be made for literary purposes or for the education of colored 
persons within this State, and every gift, grant, devise or be¬ 
quest made hereafter for charitable purposes, whether made in 
any case to a body corporate or unincorporated, or to a natural 
person, shall be as valid as if made to or for the benefit of a cer¬ 
tain natural person, except such devises or bequests, if any, as 
have failed or become void by virtue of the seventh section of the 
act of the General Assembly passed on April second, eighteen 
hundred and thirty-nine, entitled “an act concerning devises 
made to schools, academies, and colleges.” Nothing in this sec¬ 
tion shall be so construed as to give validity to any devise or 
bequest to or for the use of any unincorporated theological 
seminary. (Code 1919, §587.) 
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Acts of the General Assembly of Virginia of 1839. 

“Chap. 12.—An ACT concerning devises made to schools, 
academies and colleges. (Passed April 2, 1839.) 

1. Be it enacted by the general assembly. That all devises or 
bequests of lands, tenements, hereditaments, goods and chattels, 
stocks and choses in action, hereafter given or made, for the 
establishment or endowment of any unincorporated school, acad¬ 
emy or college within this commonwealth, for the education of 
free white persons, shall be good and valid in law and equity, 
except as is hereinafter provided. 

2. And be it further enacted, That if in the will containing 
such devises or bequests, the testator shall appoint a trustee or 
trustees to execute such devises or bequests, such trustee or trus¬ 
tees, or those of them who may act, shall have the same right and 
power to maintain any suit at law, or in equity, that he or they 
would have had if the beneficiaries had been a certain natural 
person. 

3. And be it further enacted, That if the trustee or trustees 
appointed by the will shall decline to act, or if no trustees shall 
be appointed in the will, the circuit superior court of law and 
chancery, having jurisdiction, shall have full power to appoint 
a trustee or trustees to carry such devise or bequest into execu¬ 
tion ; and such trustee or trustees shall have the same rights and 
powers as if he or they had been appointed by the will. 

4. And be it further enacted. That if any will containing de¬ 
vises or bequests for the establishment or endowment of any 
school, academy or college, shall be admitted to probate in any 
of the courts of this commonwealth, other than the circuit su¬ 
perior court of law and chancery, it shall be the duty of the 
clerk of such court to certify the fact of such probate, and send 
an attested copy of the will to the circuit superior court of law 
and chancery having jurisdiction over the place of granting the 
certificate of probate as aforesaid. 

5. And be it further enacted. That at the term at which the 
copy of such will and certificate of probate aforesaid may be re¬ 
ceived, or at which any such will may be admitted to probate in 
the said circuit superior court of law and chancery, it shall be 
the duty of the court to appoint commissioners to ascertain the 
character and value of the estate devised or bequeathed. 
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6. And be it further enacted. That all suits brought by any 
person or persons to impeach the validity of such devise or be¬ 
quest shall be brought in the said circuit superior court, and the 
commonwealth shall be made a party defendant thereto, and it 
shall be the duty of the attorney for the commonwealth in said 
court to defend such suit. And in any case in which the said at¬ 
torney may consider it necessary, he shall have authority, and it 
is hereby made his duty to institute in the name of the common¬ 
wealth any proceedings to obtain the probate of any will con¬ 
taining such devise or bequest, or to appoint trustees to execute 
the same, or to enforce the faithful execution of the trust imposed 
on such trustees. The court shall, out of the amount of such 
devises or bequests, if recovered, allow the said attorney such fee 
as may be deemed reasonable. 

7. And be it further enacted, That at the term next ensuing 
the admission of such will to probate, or next ensuing the re¬ 
ception of the said copy of the will and certificate of the probate 
aforesaid, the said court shall report the case to the legislature, 
together with the report of the commissioner or commissioners 
appointed to ascertain the value of the subjects, or estate devised 
or bequeathed, with any other matter it may think proper. And 
if the legislature shall refuse at its next session, or fail within 
two successive sessions after the reception of the said report from 
the court aforesaid, to incorporate such school, academy or col¬ 
lege, the said devise or bequest shall fail and be void. But no 
act incorporating such school, academy or college, shall take away 
any right of the heirs or distributees to impeach the validity of 
such devise or bequest, which they would have had if it had been 
given or made to any natural person or body incorporated at the 
time of making the devise or bequest; Provided, That nothing in 
this act contained shall be so construed as to give validity to any 
devise or bequest to any theological seminary. 

8. This act shall be in force from the passing thereof.” 



